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Art. I.— on THE EXCLUSION OF EVIDENCE. 

If Mr. Bentham had made no contributions to the science of 
jurisprudence beyond the volumes which are now before us,* 
he would yet have presented a most valuable addition to the 
library of the jurist, and his name would deservedly be ranked 
among those of the most eminent promoters of law reform. 
Unfortunately, these subjects, although they are rapidly forcing 
their way into notice, have not as yet become popular, either 
amongst the class of lawyers, or amongst the public at large ; and 
from this circiunstance, as well as from the bulky size of the work, 
it seems not likely to meet with that general attention jrhich it 
deserves. We cannot, therefore, better employ a few of our pages 
than in laying before our readers some account of a part of the 
contents of these volumes. 

It is scarcely necessary to observe, that rules for the taking of 
evidence form an essential part of every system of law. It is from 
evidence that the judge must, in each case, draw his conclusions 
as to the state of the fact^ upon which he may afterwards proceed 
to the due application of the law. However complete and precise 
may be our definitions of civil rights, however appropriate and well 
devised the punishments which are denounced against the violation 
of those rights, and however well constituted the judicial establish- 
ments by which the civil and penal laws are to be enforced, the 
good intentions of the legislature will be frustrated, unless such 
rules be laid down for the collecting of evidence as may enable the 
proper tribunals to form correct conclusions on the state of the fact. 
Mr. Bentham has, in the present work, entered into a very 
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2 On the Exclusion of Eeidence. [April 

complete and masterly examination of the whole subject of evi- 
dence^ pointing out the rules which he conceives to be best calcu- 
lated to promote the object in view, with the reasons for his 
opinions, and commenting on the defects in the practice of the 
difierent English courts of justice and in the Roman law. We 
shall not attempt to follow him through so wide a field ; but we 
lEfhall, for the present at least, confine ourselves chiefly to that part 
of the subject which relates to the excluaUm of evidence — the 
part in which the practice of the English courts of common law 
seems to be more peculiarly defective. 

Two reasons have been stated for excluding evidence in certain 
cases, viz. the avoiding of delay and expence, and the apprehen- 
sion of misdecision on the part of the juage. 

There can be no doubt that delay and expence must, in some 
cases, constitute a suflicient ground for the exclusion of evidence. 
To take, for example, an extreme case put by Mr. Bentham :— 
Suppose that the testimony of a witness, who happens to be in the 
East Indies, is required, in order to enforce the payment of a small 
fine, for the infraction of some regidation of police : it is obvious, 
that in such a case the necessary delay and expence would much 
more than counterbalance any advantage to be derived from the 
attendance of the witness. Such is the principle on which the 
legislature or the judge ought to found their decision on all similar 
questions. They must consider whether the evils resulting from 
tne production Oi the evidence preponderate over those of neglect- 
ing to enforce the law. In some cases they may be able to steer 
a middle course, by permitting the production of evidence of an 
inferior kind,-— of wntten, for example, instead of oral testimony, 
in others, where there may be a probability of the evidence in 
question becoming attainable at some future period, it may be 
found expedient to allow of a provisional decision, requiring at the 
same time that security shall be taken from the successful party, in 
cifte it should be found necessary^, on the subsequent production of 
the evidence, to reverse the juc^ment. For a more full develop- 
ment of all these questions we must refer our readers to Mr. 
Bentham^s work. 

Secondly, it is said that the apprehension of misdecision on the 
part of the judge is, in certain cases, a sufiiciefnt reason for exclud- 
mg evidence ; or, in other words, it is asserted that there are 
certain articles of evidence which are more likely to lead the judge 
to a wrong than to a ri^ht conclusion ; and that it is in the power 
of the legislature to point out beforehand what these articles of 
evidence are, so as to exclude them by general rules. Such, for 
instance, it is said, is the evidence of persons having an interest in 
the result of the cause, of persons who have been previously con- 
vii^ted of offences against the law, and of many others to which wie 
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shall have occasion to refer hereafter. This is a subject which 
deserves the most serious attention of all who are friends to the 
due administration of justice, as these questions are of constant 
occurrence in every one of our courts of common law ; and as it 
must be admitted that their rules on this subject are strangely at 
variance with each other, and are founded on no general principle, 
if not utterly inconsistent with reason and justice. 

In entering upon this subject, the question naturally suggests 
itself, what would be the conduct of a sensible man, unfettered by 
rules of law, in endeavouring to inform himself upon a question of 
fact ? What, for instance, would be the conduct of a master of a 
family in settling a dispute between two of his children or servants ? 
Would he; resolutely shut his ears against a part of the evidence ? 
Would he refuse to hear one witness, because he might have some 
interest in the decision of the dispute ; another, because he had, at 
some former period of his life, been guilty of deception or some 
other offence ; and a third, because he was of too tender an age to 
have clear ideas on the nature of the obligation to speak the truth ? 
Would he not, on the other hand, instead of rejecting the testi- 
mony, consider these circumstances only as reasons for hearing the 
evidence more patiently, and sifting it with greater care ? Instead 
of revising to hear the story of an interested witness, he would 
rather examine the nature and extent of the interest, so as to be 
able duly to appreciate the value of his testimony ; and in case 
the tendency of nis evidence should prove to be opposed to his 
interest, this circumstance would of course add to its weight. He 
would, moreover, be careful to notice how far the different parts of 
the story were consistent with each other, how far they were con- 
firmed by the testimony of other witnesses, and whether the 
evidence was consistent with such known facts as it was impossible 
to falsify. Lastly, he would observe the manner in which each 
witness delivered his testimony, and whenever there appeared to be 
ground for suspicion, he would strictly cross-examinehim, so as to 
obtain unpremeditated answers to unexpected questions ; and he 
would thus, in some cases, obtain the most satisfactory evidence 
from an unwilling witness. 

Of course it is not meant to assert, as some writers seem to 
suppose, that precisely the same course of proceeding, which is found 
to be conducive to the ends of justice in the domestic tribunal of a 
private family, would be applicable to the practice of courts of law. 
But, at any rate, it rests with the advocates of the system of 
exclusion to establish the propriety of the exceptions ; and it may 
be most useful to inquire whether any just grounds can be shown 
for 80 wide a departure from this natural system of procedure as is 
displayed in the practice of the English courts of common law. 

it IS not very difficult to point out some of the causes which 
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have given rise to the English system of excluding evidence, and 
to show that, whatever may be the tendency of the rules in 
question, they originated rather in the ignorance than in the deli- 
berate wisdom of our ancestors. It was very natural that, in the 
barbarous ages, credit should be attached to evidence, widi refe- 
rence rather to the number of the witnesses than to any other cir- 
cumstance. It was easy for the most uninstructed person to 
perceive that, if ten witnesses gave an account of a matter of fact^ 
whilst five others gave a different report of it, the testimony of the 
larger number was to be preferred. But it was a much more 
difficult task, and one in all probability far exceeding the skill of 
the judicial tribunals of an uncivilized people, to examine all the 
various and minute circumstances by which the credibility of each 
witness might be affected, so as to give to every particle of evidence 
its due weight. Thus it will usually be found that, amongst all 
nations in an early stage of civilization, the number of the wit- 
nesses is the chief consideration in estimating the value of evidence. 
According to the laws of the Hindoos, as well as by the Gentoo 
code, the evidence of three witnesses is required for tne decision of 
every question. And, by the common law pf England, two wit- 
nesses are required to establish a charge of peijury ; because it is 
said that, *' otherwise, there would only be one oath against 
another ;"" as if the v^due of an oath were always the same, inde- 
pendent alike of the character of the witness and the circumstances 
under which his testimony might be given. Or, to take one still 
more striking example from our own law : — In certain civil actions 
a defendant was allowed to avail himself of what was called wager 
of law ; that is to say, he had only to come into court in person 
and swear that he did not owe the sum demanded of him, at the 
same tune bringing with him a certain number of his friends, who 
were to swear, not that, they knew any thing of the matter, but 
simply that they believed his statement ; and this was considered 
in law a conclusive defence to the action. Nay, strange as it 
may appear, such is the law of England even at the present 
moment, and it is not long since a person was known to avail 
himself of such a defence.* 

These few instances will be sufficient to illustrate the tendency 
of all uncivilized nations, and of our own ancestors amongst the 
rest, to estimate evidence rather according to the number of the 
witnesses than according to the weight of their testimony. In 
these cases, however, a difficulty would force itself upon the atten- 
tion of the judge. Witnesses would occasionally present them- 
selves who might have a strong pecuniaiy interest in the event of 
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the cause, and whose testimony therefore ought not to be received 
without the greatest circumspection. Or, evidence might be offered 
even from still more suspicious sources, from the mouth of a witness, 
for instance, of notoriously bad character, who had already been 
convicted of serious offences, and under peculiar circumstances, 
which might render his testimony almost wholly worthless. It 
would manifestly be improper to allow such evidence to be received 
on the same footing as that of ordinary witnesses, or, in other 
words, to allow it to count as one in the list. To solve this diffi- 
culty, the expedient that would naturally present itself would be 
to strike out the evidence altogether, or rather to refuse to hear it at 
all. And this plan would be the more likely to be adopted by the 
judge when he recollected that the evidence was to be weighed, not 
by himself or by an instructed person qualified to make all the 
requisite allowances, but by an illiterate jury wholly inexperienced 
in such matters. He might, therefore, exclude the evidence, not 
only with the best possible intentions, but probably without any 
injustice in the particular case. Now, when it is recollected that 
the common law of England has been framed not with a deliberate 
and enlarged consideration of the best means of promoting the 
object in view, but that it has gradually grown up out of the deci- 
sions of judges in particular cases ; it is not difficult to. understand 
how a number of decisions, like the one we have supposed, would 
lead to the establishment of a general rule, and how it would thus 
become a fixed principle of law, that no witness was competent to 
give evidence who had any pecuniary interest in the event of the 
suit, or who had been convicted of a serious offence. 

In attempting this explanation of the origin of these exclusive 
rules, we only wish to satisfy our readers that the rules in question 
have OTOwn out of circumstances quite independent of their merits, 
that they have not been framed upon any systematic principle, and 
that they have not been adopted either by legislators or judges 
with a deliberate consideration of the ends of justice; so that the 
question of their utility is still quite open to discussion. It has 
indeed been frequently asserted, and, above all, by members of the 
legal profession, that it is a peculiar excellence in a system of law, 
that its rules should have grown up from time to time out of the 
decisions of the judges, because it is said that, when framed in this 
manner, they will be found best adapted to the wants of the public. 
If by this statement it is merely meant to assert that it is impossi- 
ble to have a perfect code of laws, but that its different enactments 
must receive continual additions or modifications as new cases 
3.rise, the fact is beyond all dispute. But if it be maintained, that 
t;hese alterations and additions ought not to be framed with a full 
oonsideration of all the circumstances which have occurred or may 
Ijc likely to occur in different cases, and with a view to the general 
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ends of justice ; but that they should rather be deduced from the 
decisions of individual judges in particular cases, decisions which 
must often be influenced by the peculiar circumstances of each 
case, especially when made in uncivilized times or by unenlightened 
tribunals : if such be the meaning of the argument, the simple 
statement carries with it its own refutation, and it presents not the 
shadow of an objection to the present inquiry. 

Before we^roceed to examine separately the different grounds of 
exclusion adopted by the law of England, we may mention one 
erroneous principle ^ich appears to pervade them all. It seems 
to be assumed that truth and falsehood are, in all cases, a matter 
of indifferencjB to the speaker, and that mendacity is to be expected 
as a matter of course, in consequence of the operation of the 
slightest motive, or even without any motive whatever. Such a 
conclusion is notoriously contrary to the fact. The most confirmed 
liar tells truth ninety-nine times out of a hundred. Truth is 
the general rule ; falsehood a rare exception. And this for a very 
simple reason. The truth is that whicn naturally suggests itself, 
whilst falsehood requires invention and premeditation \ not to 
mention that, in a great majority of the ordinary occurrences of 
life, veracity is the best means of obtaining our objects ; and that a 
habit of adhering toy the truth is thus usually acquired even by 
persons who are not under the influence of higher motives. 

Amongst the different reasons for excluding evidence, pecuniary 
interest appears at first sight to be one of the most reasonable. It 
may be said, with perfect justice, that if a witness have a direct 
pecuniary interest in the result of a cause, that circumstance may 
afford good ground for cBstrusting, or even for altogether discredit- 
ing, his testimony. But the question is, not whether the pecuniary 
interest ought to be taken into the account as tending to diminish or 
to destroy the value of the evidence; but, whether the smallest por- 
tion of interest of this kind be, in all cases, a sufficient ground for 
rejecting, or rather, for refusing to hear it. Or, in other words, the 
question is, whether a man of good character and large fortune will 
certainly perjure himself, in all cases, for a few pence or shillings. 
It may be said that this is an extreme case. It is so ; and it is 
purposely selected, in order to fender the absurdity of the rule the 
more glaring. But it cannot be denied that cases of equal practical 
absurdity have occurred, and are occurring every day, in our 
courts of justice. Every one in the least conversant with the 
practice of the law, is aware that witnesses are frequently rejected 
on the ground of their possessing some interesr in the event of the 
cause, when that interest is such as would not diminish the value 
of their testimony in the slightest degree in the opinion of any 
rational being. Nor can this be otherwise so long as witnesses are 
rendered incompetent to give evidence by pecuniary interest. For 
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this is a case in which there is no possibility of drawing a line. 
The same sum, which would act as a strong temptation to a poor 
man, might, by a rich man, be esteemed scarcely worth considera- 
tion. And, even in the same station of life, there is the greatest 
possible difference in the moral qualities of different individuals. 
There are some men who are incapable of being corrupted by any 
amount of pecuniary interest, whilst there are others, whose vir- 
tuous principles are too weak to resist a very slight temptation. It 
is impossible, therefore, to lay down any general rule by which the 
operation of pecuniary interest may be prevented, without, at the 
same time, excluding valuable evidence, which is wholly unimpaired 
by its influence. 

Even were it possible to form a classification of individuals 
according to fortune and moral character, so as to apply a general 
rule ; still, the utmost that could be accomplished would oe the 
exclusion of the testimony in cases where the interest was supposed 
to offer a strong temptation to perjury- But it by no means fol- 
lows that every witness is ready to yield to a strong temptation, 
or, even were this certain, that his testimony may not prove of con- 
siderable value. Nothing is more common in our courts of justice 
than to see truth extracted by artful questions from the most un- 
willing lips. And even when the witness comes into the box with 
a premeditated falsehood, we often see his mendacity exposed by a 
skilful cross-examination ; and the very falsehood itself, with the 
detection, may form a valuable article of evidence, and prove of 
essential service in the discovery of the truth. So that even if it 
were possible to confine the operation of the exclusive rule to the 
testimony of witnesses supposed to be under a strong bias, this 
limited exclusion might, in many cases, prove highly injurious to 
the ends of justice. 

The English law, however, is far from succeeding in its object, 
erroneous as that object seems to be. Not only, on the one hand, 
does it reject the evidence of persons who are only nominally, and 
not really, under a pecuniary bias ; but, on the other, it admits 
the testimony of witnesses, who have in reality the strongest possi- 
ble pecuniary interest in .the result of the cause. For whilst it 
carefully excludes all evidence which is tainted with what are 
called legal or vested interests, it admits, without hesitation^ all 
interests in expectancy^ which are often, to all intents and pur- 
poses, as certain as those which are vested, and must, therefore, 
form an equally strong ground for bias. To take an example : — 
The title to an estate is disputed ; the present possessor is of great 
age, or afflicted with a fatal disorder, and he has only one son, who 
has every reason to expect that he will inherit the whole of his 
fathcr'*s property, and who, in the meantime, is supported out of 
the income derived from the estate in question. Under such cir- 
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cumstances, the English law considers the son a perfectly 
unexceptionable witness; but if the smallest portion of the 
estate nad been entailed upon him, no matter how remote or 
uncertun his prospect of succeeding to the property^ his tes- 
timony would have been rejected as inadmissible. Such are the 
inconsistencies which must necessarily exist under the exdusive 
system. 

Wfi have thus attempted to show that it is not practicable, by 
any general rules, to reject the testimony of such persons exclu- 
sively as are likely to be biassed by pecuniary interest ; and that, 
if it were practicable, it would not be desirable. But granting for 
a moment, for the sake of argument, both these points, it may be 
asked, coidd any useful object be attained without carrying the exclu- 
sion much furtner .^ Why is it against pecuniary interest alone that 
it is thought necessary to take these precautions ? Is the love of 
money the only motive which can give birth to mendacity ? May 
not the same effect be produced, td an equal or greater extent, by 
natural affection, love, friendship, revenge, vanity, and a thousand 
other passions to which human nature is subject P Is it reasonable 
to exclude the evidence of a witness because he may have some 
insignificant sum of money depending upon the result of the cause, 
when you admit his testimony without scruple, although the life 
of his child, his friend, or his mistress, may be at stake? It is 
unnecessary to attempt to prove the impossibility of providing 
against these various and mdefinable interests by any exclusive 
rule. Nor is it pretended that any bad effects result from the 
admission of such evidence. It is true that the existence of a bias 
in the mind of the witness must of course render his testimony less 
valuable. But, on the other hand, it must be recollected that 
there are various securities against misdecision on the part of the 
judge, even in the case of the most strongly biassed or most menda- 
cious witness. For instance, the nature and extent of the interest 
should, in all cases where it is possible, be made known, so that 
due allowance may be made in estimating the value of the testi- 
mony. Again, the appearance and manner of the witness may 
furnish some useful indications as to the truth of his statements. 
A skilful cross-examination will contribute still further towards this 
object, and will serve in many cases to expose mistakes and false- 
hood. Lastly, a careful comparison of tne different parts of his 
story with each other, as well as with the evidence of other wit- 
nesses, will assist the hearer in forming a correct judgment as to 
the state of the fact. It is true that these securities will not 
ensure, in all cases, a correct conclusion. The best testimony 
does not reach, beyond a probability. But it may be safely as- 
serted, that they will, in a very great majority of cases, enable us 
to form a correct judgment ;* and that, at all events, the danger of 
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misdecision woidd be infinitely greater by rejecting the evidence, 
than by receiving it subject to these securities. 

The same principles apply to pecuniary interests, and with still 
greater force. For it must frequently be quite impracticable to 
ascertain all the various interests, arising from his private circum- 
stances, by which the mind of a witness maybe affected; and 
when ascertained, it must be impossible to form even an approxi- 
mation towards a just estimate of the force with which such pas- 
sions as love, friendship, or revenge, operate upon his mind. But 
the exact amount of pecuniary interest is, in general, ascertainable 
numerically ; and we may usually form something like an estimate 
of the probable force of the motive, by a knowledge of the circum- 
stances of the party, and of his conmtion in life. When, there- 
fore, the interest is pecuniary, there is the less danger of its being 
either overlooked or incorrectly appreciated ; and Uie selection of 
this particular species of evidence for exclusion seems to be a 
peculiarly unwise provision of the English law. 

We need not go farther than the practice of our own courts for 
a proof of the inutihty of the exclusive rule. We have already 
seen that, whilst the testimony of persons possessing what is callecl 
a legal interest in the question in dispute, is in general rigorously 
excluded, those who have an interest in expectancy are received as. 
unexceptionable witnesses. And we have aiso seen that these latter 
interests are often as real as the former, and are equally powerfiil 
in their tendency to bias the mind of the witness. Yet it has 
never been asserted that any injurious consequences have resulted 
from the admission of such evidence, nor has it ever been proposed 
to lay any restrictions on its reception 

Again, not only have English lawyers and legislators thus tacitly 
admitted the impoUcy of the exclusive rule, but they have gone 
&rther, and have, by express statute, exempted witnesses under 
particular circumstances nrom its operation. 'The fact is, that the 
absurdity and injurious consequences of the rule were in some 
cases so glaring, that its continuance could no longer be tolerated ; 
but instead of taking the whole system into consideration, with a 
view to a rational and effectual reform, the legislature has con- 
tented itself with relieving the public from its operation in the par- 
ticular instances in question : thus, by a system of petty legislation 
remedying only a part of the evil, and rendering the different parts 
of our law inconsistent and contradictory. In this way it is that 
the testimony of informers has been admitted in certain cases, even 
although they may be dirfectly interested in the recovery of the 
penalty ; and that in certain actions against parishes and hundreds, 
the evidence of inhabitants has been received. But these excep- 
tions to the general rule have only operated as a partial mitigation 
to the evils of the exclusive system ; and instances still occur of 
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the most sweeping exclusions on account of a merel^r nominal in- 
terest. Thus, to give only a single example : — An action was tried 
at the York Lent Assizes, 1829, before Mr. Justice Bayley, to 
determine a right, claimed by the proprietors of an ancient mill, of 
preventing the inhabitants within the soke of Wakefield, an ex- 
tensive and populous district, from making use of any ground com 
except such as had been ground at the soke mill; and it was 
decided that none of the inhabitants of this district were capable 
of giving evidence for the defendant, because they were supposed 
to nav^ an interest in the event of the cause. So that m this 
single instance the rule in question served to exclude the testimony 
of many thousands of persons, and those the very individual 
amongst whom alone the necessary evidence could be expected to 
be obtained. 

Having now concluded the first division of our subject, aud 
having attempted to show that pecuniary interest constitutes no 
sufficient ground for the rejection of testimony, we proceed next Jo 
examine another extensive, and not less important principle, which 
has been adopted by the English law; in the exclusion of evi- 
dence, viz. the propriety of rejecting the testimony of a witness 
on account of improbity of character. The reason which is as- 
sumed for this exclusion is very different from the one adopted in 
the former case. In the one instance, the witness is rejected be- 
cause he is supposed to have a motive to speak falsely ; in the 
other, because his character is supposed to be such as to render 
him liable to be acted upon by sucn a motive. In the one case, 
strangely enough, perjury is supposed to be the necessary conse- 
quence of the slightest motive, whatever may be the character of 
tne party on whom the motive has to act. In the other, it is still 
more strangely assumed, that all persons of bad character will neces- 
sarily perjure themselves, with or without a motive. In other words, 
we are to conclude that a witness of bad character will speak falsely, 
not only when it is his interest to do so, but also when he has no 
interest in the matter, or even when his interest is opposed to the 
effect of his testimony ; and that under no circumstances can his 
evidence be of service in the discovery of the truth. Take even 
the strongest case of improbity (at least so far as it -is likely to 
afiect veracitjr) : suppose the witness to have been already con- 
victed of perjury ; still it does not follow that, because he has once 
been guilty of falsehood, he will never speak truth again. It would 
be most unreasonable to conclude that, because he had oh one oc- 
casion given false testimony, when under the influence of a strong 
motive, with the view, for instance, of saving the life of a near 
relation or friend, he would therefore be ever after ready to commit 
the same offence with or without an object. Yet the English law 
goes still farther, and excludes the evidence of all persons who 
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have been previously convicted of a capital felony (or even of any 
felony, provided they have not undergone the punishment),* in- 
cluding under this term a very extensive class of offences, many of 
which furnish at best but very slender indications as to the ques- 
tion of the witness's veracity. 

Let us not be understood as disposed to undervalue the import- 
ance of forming a just estimate of the witness'*s character, when we 
are employed in weighing his testimony ; nor as under-rating the 
difficulty of forming a correct judgment upon this subject. In 
cases where the witness is in any way interested in the result of 
the cause, or where there is conflicting testimony, it is of the 
greatest importance to form a just estimate of his moral character, 
and this is often a point of the greatest difficulty. It is to be 
hoped, however, that in a great majority of cases an erroneous de- 
cision may be avoided, if care be taken to make proper use of the 
different tests and securities which we have already enumerated. 
At all events, real danger exists only in those cases in which the 
character of the witness is unknown, not where it is acknowledged 
to be infamous. We need be under no apprehension that a judge 
or jury will attribute too much weight to the testimony of a con- 
victed felon ; they are more likely to err on the opposite side. 

It is indeed scarcely possible to believe that fear of misdecision 
has been the real motive for excluding the evidence of convicted 
malefactors. It is more likely that the exclusion has been in- 
tended to operate as a just stigma upon their character; in other 
words, that it has been imposed as an additional punishment for 
the offence of which they have been guilty. If such be its object, 
it is scarcely possible to conceive a punishment more entirely in- 
operative, or more completely at variance with all the ends of jus- 
tice. In> the first place^ it is remote, uncertain, and unequal. It 
falls exclusively upop those offenders whose evidence may happen 
to be required in a court of justice, and probably long after the 
commission of the offence. Secondly, whilst it operates as a deep 
disgrace to the reformed offender, it is felt as no punishment at all 
by the profligate and hardened culprit, who may in some cases 
find it a positive advantage to be disqualified from giving his tes- 
timony in a court- of justice. Lastly, whilst it is thus wholly in- 



* This rule, that, in cases of felony not capital, undergoing the punishment shall 
restore the competency of the criminal as a witness, has been adopted by Mr. Peel in 
his late Acts for the Consolidation of the Criminal Law. It is not, however, very easy to 
understand on what principle it is founded. Is it really supposed that die criminal is 
necessarily reformed by undergoing the punishment ? Or what is the legal fiction im- 
plied ? Not that we object to any rule for the admission of additional eridence ; but the 
simple fact that it is impossible to pass measures for the partial reform of this branch of 
our law, without involving ourselves in numberless-contradictions and inqonsbtendcs, is a 
strong proof of the propriety of revising the whole system. 
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operative a's a punishment to the guilty, it is frequently a cruel in- 
fliction upon the innocent suitor, who is thus debarred, by the want 
of legal evidence, from asserting his rights ; upon him, for instance, 
who nas been robbed, or beaten, or injured, and who is denied all 
redress, because the only witness of the act happens to have been 
convicted of some ofience against the law half a century ago. 

Not only is the English law wholly inconsistent with reason and 
justice in excluding the evidence of convicted offenders and of in- 
terested persons, but it is also utterly at variance with itself, asj in 
some instances, it admits evidence which is tainted in the greatest 
possible degree both with interest and improbity united. We 
irllude to those cases which are constantly occurring in our criminal 
courts, where an accomplice is allowed to give evidence against his 
companions, on the understanding that, in case his testimony shall 
prove satisfactory to the prosecutor and the court, he will escape 
punishment ; but that otherwise he will be liable to be forthwitljt 
put upon his trial for the crime in question, and perhaps also for 
other offences. So delicate, we have seen, does the law of England 
profess to be as to the quality of the evidence which it receives, 
that it refuses to hear a witness, if he be supposed to be under the 
influence of the slightest motive to mendacity ; or even if he be 
supposed peculiarly liable to be influenced by such a motive, 
though the motive itself may not exist. It assumes that the most 
respectable witness will perjure himself in consequence of the 
slightest temptation, and that a convicted felon will perjure him^ 
sen without any motive whatever. And yet, in the case before us, 
it admits the testimony of the most wortnless of mankind ; of one 
who has not only lived in the habitual violation of the laws of his 
country, but has been guilty of the basest treachery towards his 
own fhend^ and compamons ; and that too, under circumstances of 
the strongest possible interest, when his avowed motive for offering 
his evidence is to save himself from the gallows. Yet it has never 
been aflirmed by any of our judges or lawyers that injurious con- 
sequences have resulted from the practice, or that this, part of our 
criminal law is in want of revision. Can it then be denied that 
this is a perfect practical refutation of the arguments in favour of 
the exclusive rules ; and are we not justified in asserting the pro- 
priety of adopting a more consistent and rational system ? 

It is true that it has been the practice of our courts to receive 
the evidence of accomplices with suspicion, aud that our judges 
have usually cautioned the jury against giving credit to such tes- 
timony, when unconfirmed by other evidence. But this is all that 
we could desire, and is perfectly consistent with the principles 
which we have been endeavouring to establish. We only contend 
that in other cases, where the danger of deception in consequence 
of interest or improbity is much smaller in amount, the testimony 
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should be admitted in a similar manner, every means being taken 
to expose the real magnitude of the danger, and due allowance 
bein^ made in estimating the value of the evidence. 

There remains for our consideration another principle, which has 
been adopted as a reason for a general exclusion by the English 
law ; we mean, the incompetence of witnesses on account of a 
want of religious principle. The law upon this subject has not 
been laid down in a very consistent and uniform manner by dif- 
ferent judges ; but, according to the most liberal interpretation, it 
appears that no witness is competent to give evidence in a court of 
justice, unless he beUeves in a future state of rewards and punish- 
ments, or^ at all events, in the existence of a God, the avenger of 
falsehood. In other words, it is assumed that there are no other 
motives to veracity, except those which arise from the religious 
sanction. Nothing can be farther from our wish than to under- 
value the influence of religion upon the conduct of mankind. But 
when we are deciding upon a question of legislation, it is necessary 
to recollect that there are other motives, which also exert a powerful 
influence over their actions. For instance, in the particular case 
before us, that of adherence to veracity, there is, in the first place, 
a universally acting motive in the love of ease, because recollection 
requires less exertion of the faculties than invention ; and it is much 
easier to tell the simple truth, than to frame a false story, by which 
we may be involved in difficulties and contradictions. Secondly, 
there is the fear of incurring the punishment denounced by the 
law against deUberate perjury. Thirdly, there is the desire of 
preserving the good opinion of the persons amongst whom we live, 
and the fear of incurring public disgrace and odium. Lastly, 
there is that principle of our nature wmch is usually known by the 
name of conscience, a principle which, though it may depend solely 
upon association, and may have its origin in the motives we have 
already enumerated, is yet frequently sufficiently powerfid to direct 
our actions in the absence, or even in defiance, of those motives. 
Now, whatever may be our opinion as to the force of these principles 
of action, as compared with mat of the religious sanction, it cannot 
be denied that they may, and often do, exercise a powerful in- 
fluence on human conduct. Indeed it is the common complaint 
of divines, that even their own followers are too apt to be influ- 
enced by worldly motives, rather than by those of a higher oitier. 
And, without referring to the history of past ages, our own times 
may furnish us with numerous instances of avowed unbelievers, 
who have yet led the most respectable and moral lives. To con- 
tend, therefore, that the religious sanction (however great its im- 
portance) is the only motive to veracity, and that the evidence of 
an unbeliever is under no circumstances deserving of credit, is, to 
say the least of it, a most gross and palpable exaggeration. 
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But if the general principle of excluding witnesses on account 
of want of religious belief is considered impolitic and unreason- 
able, the absiurdity will appear still more glaring, when we. con- 
sider the mode in which tins object is effected by the English law. 
Any objection to the competence of a witness on this ground must 
be made on his entering the witness box, and before he is sworn. 
He must then be questioned as to the natiure of his religious belief, 
and in case his answers prove unsatisfactory, he is forthwith dis- 
missed from the box. Let us consider for a moment the effect of 
this proceeding. The law declares that no unbeliever is worthy 
of credit, even when upon his oath. Yet in order to ascertain 
the point, whether the witness be an unbeliever or not, it relies 
upon his own assertion, unconfirmed even by the usual sanction of 
an oath. Suppose the witness to be really an infidel, he will 
either deny the fact or admit it. If the presumption of law, that 
all unbelievers are regardless of veracity, be well founded, he will 
of course deny it, and in such case nothing is gained by the 
question, except the commission of a gratuitous falsehood. But 
if, on the other hand, the witness should admit his unbelief, this 
very fact, so far from proving him unworthy of credit, demon- 
strates in the clearest manner his strong attachment to veracity ; 
for it proves that, sooner than be guilty of a falsehood, he is 
willing to forfeit an important political privilege, and to incur 
the odium of the public. To sum up in a few words the nature 
and effect of this exclusive rule : the law assumes that a certain 
class of witnesses are unworthy of credit ; and, with a view to 
their rejection, it applies a test by which none are excluded, ex- 
cept those few (if any such there be) who are distinguished by a 
very uncommon attachment to veracity. It is doubtfid whether 
the whole history of mankind can furnish an instance of a legal 
rule more pregnant with contradiction and absiurdity. 

It may possibly be contended that the exclusion of the testi- 
mony of unbelievers is intended not so much to serve the ends of 
public justice, as to fix a stigma upon their opinions ; in other 
words, that the real object of the rule is, not the due decision of 
the cause, but the punishment of the witness : a mode of proceed- 
ing which reminds us of a jury in a country town, who, when 
called upon for their verdict, acquitted the prisoner, but found 
the witness guilty ! But, to be serious, if it be really determined 
that speculative opinions are proper objects of punishment, it will 
scarcely be denied that the offenders ought to be prosecuted ac- 
cording to the ordinary forms of justice, and that the punishment 
ought to be imposed equally upon all. In the present case, the 
penalty falls exclusively upon those few persons who are called as 
witnesses in a court of justice, and even out of that small number, 
only upon such as have the honesty to declare their opinions ; 
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and it may fall most heavily upon the innocent and unfortunate 
suitor, who is thus denied all legal redress. 

Entertaining, as we do, a very strong opinion of the absurdity 
and impolicy of the existing practice, we lament that it should 
have received the sanction of so distinguished a statesman as the 

E resent Lord Chancellor, and still more, that his approval should 
ave been expressed in his justly celebrated speech in the House 
of Commons on Law Reform. We feel ourselves the more called 
upon to notice this subject^ and express our dissent, as the (speech 
in question abounds in the most excellent suggestions for the im- 
provement of the law of evidence. The passage of the speech 
to which we refer is as follows :— " There is, in my opinion, no 
reason for excluding any individual, be he of what religion, sect, 
or persuadon he may, from giving testimony in cases of every 
kiiKl, provided he believes in the existence of a God, and a state 
of future rewards and punishments, and is not openly infamous by 
sentence of a Court.**'* Now (not to mention tnat the exclusive 
rule, as thus stated, is carried farther than by several of our judges, 
and would exclude the evidence of some conscientious Jews, and 
certain other sects, who acknowledge a God the avenger of false- 
hood, though they do not believe in a future state of rewards and 
punishments) we cannot but enter our protest against everv 
syllable of the proposed exceptions to the general rule of ad- 
missibility ; ^nd we are confident that no reason can be given for 
exduding the evidence in miestion, which will not apply equally 
to other testimony, which Lord Brougham is fully prepared to 
admit. We have already shown that the English law is wholly 
inoperative in its attempt to exclude the evidence of such unbe- 
lievers as are regardless of veracity; and as to the witness who is 
** openly infamous by sentence of a Court,'' we have contended 
that* it is the very openness of his infamy which removes all 
danger of deception. 

Connected with the question of incompetence on account of 
want of religious principle, is the subject of the incompetence of 
infants, on account of the want of due instruction. It has been 
decided that the evidence of an infant cannot be received in a 
court of justice, unless it appears that he understands the 
** nature and obligation of an oath,^ that is to say, the religious 
obligation to speak the truth. This is again a question as to 
motives ; and the point for our inquiry is, whether the religious 
sanction is likely to be the sole or the most powerful motive in- 
fluencing the minds of young children in giving their evidence. 
It cannot be denied that the hope or fear of praise or blame, and 
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of reward or punishment, on the part of theur parents or ffaar-» 
dians, constitutes the principal moral sanction of young chilcbnen; 
and that, at any rate, these motiyes are much more powerful in 
influencing their conduct, than any necessarily imperfect notions 
which they may possess on religious subjects. But even were the 
case otherwise, now is the existence of any reli^ous principle 
ascertained under the present system? A child is asked, what 
will become of him after death if he tells lies, and he answers that 
he will go to a bad place, or that he will be burnt in fire. This 
only proves that the child has been instructed to give such an 
answer to such a question, and affords scarcely an indication of the 
existence of any religious principle whatever. Indeed, where 
there is any fraudulent intention on the part of the infantas fHehds, 
he will be quite sure to be well tutored on this subject. The 
fact is, the principal security against the mendacitv of chil- 
dren consists in their artlessness, and in their utter inability to 
maintain a false story under a skilful cross-examination ; and the 
security against their mistakes is in their vivid memory for recent 
events, it is therefore of consequence that the evidence df 
children should be submitted to the test of a cross-examination, 
and that it should in all cases be taken as soon as possible after 
the occurrence of the event to which it relates. Yet it has been 
a common practice with our judges, when an infant witness has 
not given a satisfactory account of the state of his religious belief, 
to order the trial to be postponed till the next assizes, giving 
directions that the witness shall in the mean time be instructed in 
the catechism ; thus at the same time subjecting the accused to 
the inconvenience of a long imprisonment, and greatly diminish- 
ing, in our opinion, the chance of correctness on the part of the 
witness. 

Such are the principal rules by which claases of persons are 
rendered incompetent to give evidence in English courts of justice. 
There remain certain other exclusive rules, which apply against 
particular individuals in consequence of the relation in which they 
stand with regard to the suit in question. 

Of these, the most remarkable is the rule which excludes in all 
cases the testimony of the parties in the cause. And we may 
here notice, as a singular inconsistency in the different branches of 
our law, that in our courts of equity, not only is the testimony 
of the parties admitted, but it usually constitutes the most im- 
portant portion of the evidence. Yet in those courts the testimony 
IS received in writing, so as to afford every opportunity to pre- 
meditation and deceit, and without the security of an oral cross- 
examination, as in the courts of common law. After what has 
been already said with respect to the exclusion of evidence on 
account of interest, it is unnecessary to dwell upon the question 
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of the rejection of the testimony of parties, which may be con- 
sidered as forming only a particular case under the general rule. 
There is, however, this distinction to be observed, that in the 
case of parties, the amount of the interest must be always known, 
and is necessarily presented to the attention of the court, thus 
greatly diminishing die danger of deception. 

It must have fr^^uentiy occurred to those who are acquainted 
with the practice ot our criminal law, that the rule of excluding 
the evidence of parties is often the soiurce of great hardship to 
the accused ; because the prosecutor, not being technically con- 
sidered to be a party in the cause, or to have any interest in the 
event, is allowed to give his evidence, whilst that of the accused is 
altogether excluded. For, although the prisonei^ is permitted to 
state any facts in his defence, it is usual to inform the jury that 
these statements, not being made upon oath, are not evidence, 
and that it is their duty wholly to discard them from their minds 
in deciding upon their verdict Take, for example, a case of 
assault arising out of ^a quarrel, and suppose no one to have 
been present at the transaction except the prosecutor and the 
accused, and that the question in dispute is, which of the parties 
committed die first assault Under such circumstances, it is 
surely most unjust that the testimony of one party should be 
heard, and that of the other rejected. Yet charges of this kind 
are continually brought before magistrates for summary decision. 
And we will venture to assert that ^in these cases the magistrates 
should adhere strictly to the rule of law, and should reject from 
their consideration every thing which is not legal evidence, they 
would frequentiy commit the greatest injustice. They would, in 
fact, be proclaiming to the world, that, in aU cases where the 
parties themselves were the only witnesses, they should decide in 
favour of him who should contrive to be first in bringing his 
complaint. 

Tne absurdity of this rule may be further illustrated by a case 
which recentiy attracted much attention, we mean that of Mr. and 
Mrs. Deacle, and Mr. Bingham Baring. In this case a magis- 
trate was charged with having used unnecessary violence in the 
execution of his office, and in an action at law a verdict with 
damaffes was obtained against him. The subject was afterwards 
broufffat before the House of Commons, when it was stated that 
the defendant could have substantiated a satisfactory answer to 
the charge, had not his witnesses been disqualified by being 
joined with him as defendants in the suit ; and an opinion seemed 
very generally to prevail through the House, that, though the 
verdict was strictly in accordance with the evidence, injustice had 
been perpetrated by this measure. Whether this opinion were 
well or ill founded, the case will equally serve to illustrate the 

VOL. III. — JU, (• 



18 On the Ejecluaion of Eoidence, [AprS, 

imperfection of the existing sjrstem, and yet not a single speaker 
in the debate adverted to this defective state of our law. Surely 
the House of Commons would have been occupied in a manner 
more consistent with its proper functions, and more advantageous 
to the public, if, instead of canvassing the merits of the parties 
in a particular case, it had been employed in amending the mis- 
chievous law imder which the alleged injustice nad been 
perpetrated. 

If there be no just ground for rejecting the evidence of parties 
in their own favour, sml less does there appear to be any reason 
for refusing to take due means to extract their testimony when it 
is likely to be against themselves. We have seen that scarcely 
any evidence is more satisfactory than that of a witness whose 
interest is opposed to the effect of his testimony. And it would 
seem unnecessary to add (except that there is no limit to the 
absurd assertions which have been made on this subject), that 
there is no reason for apprehension that an innocent person wiU 
confess a crime of which he is not guilty, and voluntanly subject 
himself to an undeserved punishment. The reasonable course 
with respect to the evidence of accused persons seems to be as 
follows : that, when they are first put upon their trial, it should 
be the duty of the presiding judge rather to encourage them to 
make a full confession of their guilt (in case they seem disposed 
to admit the justice of the charge), than to persuade them to put 
in a plea of not guilty; but if they persist in asserting their 
innocence^ that they themselves, as well as the witnesses, should 
be strictly, but temperately, examined as to the facts of the case; 
leaving theni at the same time entirely at liberty to decline an- 
swering at all if they think proper. Out cff many objections 
which have been made to this course of proceeding, there is only 
one which has any plausibility. It has been said that, under 
certain circumstances, an innocent man might be unwilling to 
answer the questions which might be put to him, and that in such 
a case injustice would be done if his silence were to be construed 
as a presumption, or as evidence, of his guilt. To such an ob- 
jection it need only be replied, that the silence of the prisoner 
would at the utmost be considered only as a circumstance of sus- 
picion, and that it has never been proposed that any man should 
be convicted, unless his guilt has been satisfactorily estabUshed 
by other evidence. Let it be granted even that the silence of the 
accused ought under no circumstances to be considered as afford- 
ing the slightest indication respecting the justice of the charge ; 
stUl, this is no reason that his evidence should be excluded when 
he is willing, and perhaps anxious, to unde^o an examination, 
and to give every explanation in his power. To an innocent man 
falsely accused, it must often be a source of satisfaction to have 
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the opportunity of undergoing a cross-examination, and of thus 
proving that the different parts of his story are consistent with 
each other, and with the known facts of the case. On the other 
hand, the hope of establishing the probability of his story will 
often induce even the guilty man, influenced by an overweening 
confidence in his own skill or good fortune, voluntarily to submit 
to an examination ; and the probable result will be, either that his 
guilt is established out of his own mouth, or that evidence is ob- 
tained calculated to confirm or explain the testimony of other 
witnesses. 

A great deal has been written upon this subject, to which it is 
very difficult to give any reply, because it is scarcely possible to 
understand the nature ot the arguments intended to be conveyed. 
When, for example, the examination of a prisoner is seriously 
compared to the tortures of the Inquisition, and is represented as 
objectionable on the same grounds ; or, when we are gravely in- 
formed that " human beings are not to be run down, like beasts 
of prey, without respect to the laws of the chace,^^* we are at a 
loss to comprehend the meaning of the argument, and must there- 
fore confess our inability to reply to it. 

It is one of the most glaring defects of our law of evidence, 
that it resembles too closely the " laws of the chace,'' inasmuch 
as it too often offers to the accused a certain chance of escape, 
without reference to that object which ought to be kept constantly 
in view as the sole aim of the inquiry — the discovery of the truth. 
We may safely disregard the laws of the chace so long as we 
strictly observe those of reason and justice. 

It seems net improbable that the prejudice, which undoubtedly 
exists in this country against the examination of accused persons, 
has arisen from the mode in which these examinations have been 
conducted in former times and in other countries, where they have 
frequently been enforced by torture, and when they have been 
employed not so much for the discovery of the truth, as for the 
purpose of extorting a confession which might serve as a pretext 
for the oppressive acts of a tyrannical government. It may also 
be ascribed perhaps, in some degree, to a just dislike of the system 
which is 'at present practised in France, where the examination 
is conducted by the presiding judge. It is scarcely possible for 
one person to cross-examine another in the presence of the audi- 
ence of a crowded court of justice without his becoming in some 
degree a party in the cause. It is impossible that he can put the 
necessary questions without indicating to the audience the nature 
of the* evidence which he expects to extract ; and his self-love thus 
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becomes interested in establishing the justice of his suspicions, 
whicli must produce a state of mind far removed from that impar- 
tiality which is becoming to his office. . It is much better that the 
examinatipn should be conducted by counsel, under the superin-' 
tendance of the presiding judge, who should be bound to interfere 
for the protection of the prisoner, whenever he is treated with 
unnecessary harshness, or whenever imfair inferences seem likely 
to be drawn from his admissions. This interposition is sometimes 
required even in the case of an ordinary witness, and of course is 
much more necessary for the protection of the accused party 
himself, whose mind is more likely to be agitated and confused in 
consequence of the anxious situation in which he stands. 

So far, at present, is the English law from sanctioning the 
examination of the accused, that, according to th^ practice of 
some judges, he is scarcely allowed to admit his guilt, even when 
desirous to do so. Nothing is more common in our courts, than 
to hear a judge advising, nay, sometimes almost entreating, a pri- 
soner to withdraw a plea of guUty^ in order that he may take his 
chance of escape in consequence of some defect in the evidence, 
or of some irregularity in the proceedings. It is scarcely possible 
to conceive a scene more disgraceful to the jurisprudence of a 
civilized country, or more inconsistent with the most ordinary sen- 
timents of morality, than that an exalted minister of justice should, 
in the execution of his important office, publicly recommend the 
telling of a deliberate falsehood, for the avowed purpose of defeat- 
ing the ends of justice. 

Our law is, however, on this subject, as on many others, full of 
inconsistencies. At the same time that it will not allow a particle 
of evidence to be obtained from the accused at the time of his trial, 
it receives, without scruple, any confession which he may have 
previously made in writing, or even the report of any admissions 
which may have fallen from him in the course of conversation : 
thus excluding his direct testimony, whilst it admits hearsay evi- 
dence of any thing which may have dropped from his lips. 

The same arguments, which we have used respecting the exami- 
nation of accused persons, are also applicable to that rule of law, 
by which the evidence of a witness is excluded when it is calculated 
to criminate or to disgrace himself. If such evidence should lead 
to the conviction of the witness, this, instead of being an objection, 
is an additional argument in favour of its admission ; the punish- 
ment of an offender being, in all cases, an advantage to the public. 
And, in case the testimony is only disgraceful to the witness, it is 
too much to expect that the ends of justice should be sacrificed to 
the feelings of an individual ; although, of course, the exposure 
ought not to be greater than is absolutely necessary. It is said to 
be hard that a man should be obliged to criminate himself. If, by 
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hard, it be meant that it is disagreeable, it cannot be denied that 
it is disagreeable to every offender to be convicted at all ; although 
it does not appear likely to make any great difference in his suffer- 
ings, whether the evidence on which he is convicted! be obtained 
from his own lips or from those of some other person; At all 
events, it may be worth considering, whether it is a greater, hard- 
ship that a guilty man should criminate himself, or that the 
public should be left without due protection for their personff^ and 
property. 

A question has been raised between Mr^ Bentham and his oppo- 
nents, as to the propriety of the rule of law by which professional 
persons are precluded from disclosing in evidence facts which they 
have learnt from their clients in the exercise of their professional 
duties. Mr. Bentham contends that this rule affords facilities for 
the escape of the guilty, without giving the slightest additional 
protection to the innocent. He mjsdntains that no innocent pri- 
soner, or honest suitor, can have any reasonable objection to the 
disclosure of any communications he may make to his professional 
adviser ; and, on the other hand, that the probability of such dis- 
closure will operate as a powerful check to the guilty and dishonest 
in framing a false defence. 

The objections which have usually been made to this argument 
are of the most inconclusive kind. They amount to little more 
than an expression of horror at the idea of lawyers betraying their 
clients, and of fear lest, under such a system, no honourable men 
should be found to enter into the profession. Such an objection 
betrays some confusion of ideas as to the nature of the question. 
There can be no doubt that it is dishonourable in a lawyer, or in 
any man, to betray the confidence which has been reposed in him. 
But, by the supposition, there is here no confidence in the case. 
Both parties are, from the first, fully aware that the lawyer is 
always liable to be called upon to disclose the communications of 
his client. Where there is no confidence there can be no tnreachery 
or dishonour. 

At the same time, however, that we admit the fallacy of this 
objection, we cannot concur in Mr. Bentham^s view of the subject, 
and we believe that his argument will not be found to embrace all 
the cases which may arise. It is easy to conceive many reasons 
which may render even an innocent man justly unwilling to have 
all the circumstances of his case publicly msclosed. Suppose, for 
instance, that, although he is wholly innocent of the crime laid to 
his charge, there are circumstances connected with the transaction 
which, if disclosed, will render him liable to incur public odium or 
the displeasure of his. friends or relations. Or, suppose that a 
publication of the facts is likely to be prejudicial to an intimate 
friend, or injurious to the reputation of a female. In any of these 
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casesi if the practice prevailed of compelling a lawyer to disclose 
the private communications of his client, the prisoner would, in all 
probability, make a false or partial statement of the facts to his 
professional adviser, under the false hope of escaping conviction for 
the offence, p ad, at the same time, of avoiding the evil conse* 
^uences ofpablishing the circumstances of the case. And in some 
instances, \rithout doubt, the effect of this want of confidence 
would be, to render the defence of the prisoner imperfect, and thus 
to lead to an unjust conviction. It, on the other hand, the 
accused had been able to place full reliance in the sccresy of his 
adviser, both his objects would, in all probability, have been 
effected ; or, if that were impossible, he would, at any rate, have 
been convinced of the necessity of allowing such a disclosure of the 
facts as might secure his acquittal. A similar evil result might be 
produced by this want of confidence, in all cases where a prisoner 
was guilty, not of the crime laid to his charge, but of some minor 
offence; where, for instance, he was indicted for murder or 
burglary, but was really guilty only of manslaughter or larceny ; 
as, m tne hone of escaping punishment altogether, he might pro- 
bably conceal the real facts from his lawyer, and might thus be 
unjustly convicted of the more serious offence. 

Whilst, for these reasons, we differ from the opinion of Mr. 
Bentham, that no danger would be incurred by the innocent in 
consequence of the destruction of professional confidence ; we also 
doubt whether such an alteration of the law would materially 
increase the difficulty of fabricating a defence for the guilty. It 
would always be in the power of the prisoner or his friends secretly 
to consult with a legal adviser, and to employ him in drawing up 
instructions for the defence ; which instructions the prisoner might 
himself afterwards put into the hands of his attorney or counsel, 
without giving him any farther information on the subject. And 
this mode of evading the rule is much more likely to be understood 
and practised by the hardened offender than by the innocent or 
inexperienced. 

Another question on which Mr. Bentham and other writers are 
at issue, is, the propriety of requiring the husband and wife to give 
evidence against each other. Mr. Bentham has, we think, satis- 
factorily shown, that danger of deception has, in this case, been 
improperly alleged as a ground of exclusion ; and that the same 
arguments in favour of admissibility are applicable, in this instance, 
as in those of other interested witnesses. Some of his opponents, 
however, defend the exclusive rule, not as conducing to the ends 
of justice in the particular case, but on grounds of general utility. 
They remind Mr. Bentham, that he himself admits tlie impropriety 
of rcauiring Catholic priests to give evidence of facts which they 
may nave learnt through the medium of confession ; and that he 
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has stated, as one of his reasons for this opinion, his belief that the 
practice of confession is, in many cases, of public utility, and that 
it could not exist if not protected from disclosure. They contend 
that a similar argument is applicable to the case of mtini^ per- 
sons; because it is undeniably important that, in 'the mi^miige 
state, the most perfect confidence should exist between the parties; 
and, they say, this can scarcely be expected, if either is liable to be 
called upon for a disclosure of confidential communications. This 
argument, though certainly not without weight, seems scarcely 
sufiScient to establish the propriety of the exception to the general 
rule of admissibility ; because the cases in which married persons 
would be called upon for such disclosures would, in all probability, 
be too few to have any assignable effect upon the happiness of 
married life ; whilst, on the other hand, cases may not unirequently 
occur in which valuable and unexceptionable evidence may be 
rejected by maintaining the exclusive rule. The question, how- 
ever, is undoubtedly not without difficulty. 

Great confusion has arisen, in treating of subjects of jurispru- 
dence, in consequence of not distinguishing the question of the 
utility of any particular law, considered in itself, from that of its 
bearing upon the other laws which may happen to exist under an 
imperrcct or technical system. To take an example from the case 
which we have been just considering, that of husband and wife :— 
Suppose that the laws which regulate property are so imperfect 
that positive injustice is likely to be committed, in case they are 
strictly enforced, by obtaining the best evidence respecting the 
private aifairs of inoividuals: this maybe considered a strong addi- 
tional objection against requiring the testimony of any witness who 
is almost necessarily admitted to the confidence of the party, as is 
usually the case between married persons. Or, to give a more 
striking instance : — According to the law of England, no charge 
of high treason can be estabUshed without the evidence of at least 
two witnesses. Now we have already seen that, so far as regards 
the immediate object of inquiry, nothing can be more absurd than 
any limitation to the number of the witnesses. Yet, at the same 
time, we will not pretend to say that this very rule may not have 
been of service in protectii^ the lives of the innocent, and in 
checking the encroachments of arbitrary power; because, in former 
periods of our history, the law of treason was so ill-deiSned, and 
was often administered by judges and juries so servilely disposed, 
that any rule which favoured the escape of the accused could not 
but be regarded as a public benefit. It is obvious that, in these, 
and all similar instances, one bad law becomes useful, only because 
it tends to prevent the execution of another. But it would be 
ridiculous on this account to ascribe to it any positive merit. It 
woiilcl be a palpable absurdity to contend, generally, that the 
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execution of the law is a public evil, and that, therefore, it ought 
to be the object of rules of evidence to prevent the discovery of 
the truth. On the contrary, it must be assumed that, in all cases, 
the object of the legislator is the execution of the law, 4md that 
every rule of evidence is advant^eous exactly in proportion as it 
tends to effect this object ; and if any law is so bad that its execu- 
tion is found to be an evil, this is a reason for altering the law, not 
for maintaining a bad rule of evidence. At the same time it must 
be admitted, that if, for any reason> it is impracticable at once to 
alter the law, this affords a good reason for delaying the amend- 
ment of the rule. But it should always be recollected, that a bad 
rule of evidence is only useful so far as it affords an opportunity 
of evading a bad law ; that its effect is, in fact, precisely the same 
as if a prisoner were allowed a certain chance of escape, either, by 
lot, or m any other mode perfectly without reference to the merits 
of the case. 

We are the more anxious to insist upon the necessity of making 
this distinction, because substantial improvements in our law are 
too often resisted by arguments similar to those to which we have 
just adverted. Suppose, for example, it is proposed to repeal 
gome rule of law which gives the accused a chance of escape, on 
grounds entirely independent of the merits of the case, such as 
that which renders a clerical error in an indictment fatal to the 
proceedings: an argument is sometimes raised against such an 
amendment, founded on particular cases of oppression recorded in 
our history, where it is presumed the rule in question was, or might 
have been, beneficial. To such an argument it may always be 
replied, either that the law no longer permits such mstances of 
oppression, or, if that be not the case, that more direct and effectual 
meana ought to be taken to prevent their recurrence. To a 
similar error is to be ascribed the frequent application of the term 
merciful to laws, with reference, not to the apportionment of 
the punishment, but to the facilities which they afford for the 
escape of the accused. - 'To style a law merciful, because it affords 
to all prisoners indiscriminately a certain chance qf escape, is an 
abuse of language. There is as little mercy to the public in 
allowing the guilty to escape, as there is to the accused in punish- 
ing him. when innocent. According to this application of the term, 
that systJem of law is most merciful, under which the innocent man 
has l^ast chafo^ce of redress for injuries, and which aflbrds the 
smallest protection to our persons and property. 

There is one remaining class of exclusions, which is too important 
to be passed over without notiice'. We refer to all those cases in 
which any evidence is excluded, in consequence of rules of law 
which render some particular evidence conclusive. If the law 
directs that evidence of a particular kind shall be considered con- 
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clusiye, this is in efiect to exclude all additional testimony on the 
subject. After what has been already said, it is scarcely necessary 
to add, that the tendency of all such rules is injurious to the encb 
of justice. It is impossible for the legislature to point out before- 
hand, by any general rules, what testimony is worthy of belief. 
For as we liaye seen that no class of witnesses is so wholly un- 
worthy of credit, that their testimony may not, under some circum- 
stances, be senriceable in the discoyery of the truth ; so, on the 
other hand, it may be safely affirmed, tnat no particular species of 
eyidence, which can be specified beforehand by any general rule, 
is so excellent as to deserye implicit confidence. Suppose that a 
great number of witnesses of respectable character, and apparently 
disinterested, are perfectiy clear and consistent in their testimony. 
Eyen in this strone case it is impossible to say that the fact is 
established with, such perfect certainty as to justify the exclusion 
of all additional eyidence. The witnesses may De proyed all to 
labour under some common mistake or delusion; they may be 
shown to haye some secret and strong interest in the eyent of the 
cause; they may be contradicted by more numerous or more 
respectable testimony ; or their eyidence may be proyed to be in- 
consistent with known and indisputable facts. At all eyents, if 
truth be the real object in yiew, it must be most inexpedient to 
compel the judge to shut his ears against a part of the eyidence, 
when that eyidence may be seryiceable, and cannot possibly be 
injurious to the ends ot justice. Yet, under the technical system 
established by the law of England, numerous cases of this kind 
will be found to exist; for a detailed account of which we must 
refer our readers to Mr. Bentham and his editor. 

There is one case in which it may, at first sight, appear neither 
unreasonable nor inexpedient that eyidence should be declared to 
be condusiye by an act of the legislature. There are some 
ofiences which it may often be difficult to bring home to the perpe- 
trator by satisfactory eyidence, although it may be comparatiyely 
ea^ to proye the commission of acts intended, in all probability, 
to ucilitate their perpetration. Such is the case when it is only 
possible to proye agamst the accused the manufacture or possession 
of certain tools or other articles, eyidentiy calculated to aid in the 
yiolation of the law. It may be contended, that proof of these 
acts may, with propriety, be declared to be conclusiye eyidence of 
the commission of the offence, and that there is no hardship to the 
accused in such a regulation, proyided he has preyious notice of its 
existence, and poyided the act so declared is wholly unnecessary, 
except for a guilty purpose. 

It cannot be doubted that it may often be expedient to prohibit 
certain acts, innocent in themselyes,' with the yiew of mor^ easily 
or more certainly preyenting the commission of crimes. But it 
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remains to be shown why this object may not be eftcted in a more 
simple and reasonable manner, by at once declaring such acts to 
be offences in themselves, rather than by deeming them to be con-^ 
elusive evidence of other offences, which may or may not have 
been really committed. Such is the more natural and reasonable 
course, and the one which has usually been adopted by the legisla- 
ture. When, for instance, it was thought proper to give the Bank 
of England the exclusive privilege of manufacturing paper with a 
particular water-mark, the manufacture of such paper by other 
persons was not declared to be conclusive evidence of forgery, but 
It was very properly prohibited as a distinct offence. And not 
only is the other mode of proceeding less simple and reasonable in 
itself, but it is calculated, in some cases, to cause offences of a very 
different complexion to be confounded together, and thus to give 
rise to improper legislation. When, for instance, the Scottish 
Parliament of William and Mary thought proper to pass an act 
declaring the concealment of the birth of an illegitimate child to be 
conclusive evidence of infanticide — if this rule had been observed, 
and the bill had been differently worded, so as to express directly 
that the concealment of the birth should be a capital offence, it is 
scarcely possible to believe that the injustice and cruelty €f£ the 
law would not have become sufficiently glaring to ensure its 
rejection. 

We have now discussed, as fully as our limits will allow, the 
expediency of most of those rules by which evidence is excluded 
from our courts of law. We have seen that these rules are in 
general ill calculated to promote the discovery of the truth, or to 
serve the ends of justice ; and we have endeavoured to prove that 
the general rule which ought, with very few exceptions, to prevail 
on this subject, is the universal admissibility of evidence; leaving it 
to the judge or jury to form a due estimate of the value of the tes- 
timony, according to the peculiar circumstances of each case. We 
have seen also that the English law of evidence is very far removed 
from this simple and iiftelligible principle, and that its rules are 
utterly inconsistent with each other, and irreconcilable with reason 
or justice. The impolicy of the present system can no longer be 
denied, as attempts have frequently been made to remedy its ac- 
knowledged evils by legislating for particular occasions, or in 
favour of particular classes of witnesses. But experience has 
proved that, though these acts of petty legislation may have alle- 
viated the inconvenience in some instances, they have operated but 
as a very imperfect remedy, and have served to render the different 
parts of the system still more inconsistent and contradictory than 
they were, before. In short, the necessity for these ver^ numerous 
exceptions has been the best possible practical proof of the impo- 
licy of the general rule. 
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It is to be hoped, therefore, that the time is approaching when 
the whole subject must be brought under the consideration of the 
legislature ; and when it will be found necessary to sweep away 
the numerous absurd and inconsistent provisions with which this 
branch of our law is loaded, and to legislate anew upon some 
rational and uniform system. It is difficult to conceive a case in 
which an important measure of legal reform could be effected with 
greater ease and security. Little more would be necessary than 
to repeal a variety of useless and mischievous rules, by which evi- 
dence is excluded from our courts of justice. And it is not the 
least recommendation of this simple reform, that it would not only 
contribute essentially to facilitate the inquiry, but that it would 
also render the administration of the law more consistent with the 
ordinary notions of justice entertained by the public ; and would 
put an end to many of those glaring and offensive cases, in which 
the due course of law is obstructed, and justice openly denied, in 
consequence of some technical rule which, to ordinary minds at 
least, appears to have no bearing upon the merits of the cause. 

An objection is often made against proposals for the reform of 
the law, especially by members of the legal profession, on the 
ground that the different parts of the system are so connected to- 
gether, that it is difficult to make any alteration in one branch of 
it without materially interfering with another. And on this ac- 
count, it has been said, the effect of legal reforms can never be 
duly appreciated, except by persons of great lesal learning, and 
their execution ought to be entrusted only to the most cautious 
hands. The present proposal seems scarcely liable to this objec- 
tion, relating, as it does, simply to the best means of inquiring into 
the state of the fact. The question, therefore, is one which re- 
quires no stock of legal learning, but is in all probability more 
likely to be properly understood by any intelligent person, well 
acquainted with human nature, and accustomed in practice to 
form an estimate of human testimony, than by a lawyer, habituated 
to the technicalities of our courts. The legislature and the public 
will do well to consult their own reason, and form their own judg- 
ment, upon the subject, unbiassed by the dicta of judges, or by the 
authority of rules of law, which have been handed down from bar« 
barous ages. 

Lotus, however, not be misunderstood, as desirous of throwinff 
any unmerited stigma upon the members of the bar, or, above all, 
as disposed to undervalue the services of those eminent legal re- 
formers who are to be found in the profession. It is one of the 
most encouraging signs of the present times, that lawyers are in 
general beginning to canvass questions of legislation with more 
enlarged and liberal views ; and that there are to be found amongst 
them individuals of great legal learning and general information. 
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who are prepared to devote their energies to the support of the 
great cause of legal reform. And we cannot but think that Mr. 
fientham has been a little too unsparing and indiscriminate in hia 
censures upon the members of the profession. 

We are quite willing to admit that Mr. Bentham has conferred 
a great benefit upon tne public, in demonstrating the interest of 
lawyers in promoting delay and expence. We have no doubt that 
the defects of our law may in a. great measure be ascribed to this 
source, and we think it of great importance that this fact should 
be distinctly made known to the public. Keeping this object con- 
stantly in view, and. having a strong conviction of its utihty, Mr. 
Bentham has, perhaps, in some instances, eone too far, in ascribing 
that to sinister interest and deliberate design, which was really to 
be attributed to ignorance or mistake. He seems also, in some 
cases, to have been not sufficiently guarded in the use of language, 
in attributing the conduct of judges and lawyers to corrupt motives, 
as they are commonly termea ; that is to say, to motives of direct 
pecuniary interest, it is one thing for a juaffe to make a rule for 
the purpose of putting a sum of money into nis pocket ; another, 
if he performs tne same act for the sake of promoting the interest 
of the class amongst whom he lives, or with the view of obtaining 
their good opinion, or avoiding their censure. In the one case, 
the motive is strictly selfish, in the other it is social^ and may 
sometimes be opposed to the private interest of the individual ; at 
all events, it is only necessary that its scope should be more widely 
extended, in order to become an effectual sanction for good con- 
duct. There is, therefore, a manifest distinction between the two 
cases. 

In pointing out this distinction, however, we have no wish to 
represent the one motive as less injurious in its consequences than 
the other. On the contrary, we believe that, in a hishly civilized 
country like our own, greater danger is to be apprehended from 
motives to misconduct, in proportion as their evil tendency is less 
glaring; and there is, f^ernaps, no one circumstance which has 
contributed in a greater degree to the injury, both of our legal and 
our political institutions, than the tendency of particular classes of 
persons to frame for themselves a standard of morahty distinct 
from that which ought to be the rule of their conduct as members 
of the community. Individuals, even of the least selfish characters, 
are too apt to sympathise with, and promote the interests of their 
own class, in preference to those of the public at large. A judge, 
who would reject a bribe with indignation, would yet perhaps en- 
force a rule for the benefit of the Bench or the Bar, though it 
might be productive of infinitely greater evil to the suitors in the 
shape of delay and expence, than many acts of direct corruption. 
And a statesman, who would scorn to prefer his own selfisn in- 
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terests to those of the public, will yet feel no reluctance in avowing 
his determination to support the interests of the order to which he 
belongs. - These instances will be sufficient to explain our mean- 
ing. We regret that. Mr. Bentham should not have pointed out 
this distinction with greater clearness, not only for the sake of show- 
ing the real nature of the obstacle to improvement, but also lest his 
readers, when they hear a class of persons of acknowledged respect- 
ability and integrity charged witk corrupt conduct, should be led 
to distrust the reasoning from which such results are obtained. 

In conclusion, we must again warn our readers that we have 
attempted only to give an outline of a small part of Mr. Bentham's 
most valuable work ; and we shall rejoice if our remarks shall 
induce them to refer to the original for more full and accurate in- 
formation upon this important subject 



Art. II.— historical ILLUSTRATIONS OF THE 

ENGLISH LAW. 

" Now it is to be observed that oftentimes, for the better understandiDg of our booked, 
die advised reader must take lights ftom our histoiie and chronicles."— Co. LUt. 

No. I. — The Judges. 

The rehttion between jurisprudence and. history is ahnost as 
intimate, as, in medicine, the connection between the symptoms and 
the remedy. Without a knowledge of the circumstances under 
which a law was enacted, and to which it was originally applied, it 
is impossible to form an opinion upon its character and utility, or 
duly to estimate its application to present circumstances. It is, 
therefore, not only an amusing and. interesting, but likewise an 
instructive study, to trace the history of our laws to their source, to 
develope the motives which led to their/enactment, to study their 
originid application and effect, and to examine their operation at 
various periods of our history. Closely connected with the progress 
of our juriisprudence, is the character of those by whom the laws 
have been administered. 

The character of the great o£5cers of justice in this country has 
varied strangely with the varying habits and feelings of the times. 
The ermine of our modern judges is seldom soiled by the touch of 
the slanderer; but, in former ages, the B^nch was but too fre- 
quently loaded with corruption and impurity. If we may believe 
tne author of the "Mirror of Justices,^ who is said to have written 
in the reign of Edward I., there were almost as many judges as 
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malefactors hanged in the time of Alfred.* That active monarch 
ordained that aU false judges, after forfeiting theb possessions, 
^^ should be delivered over to false Lucifer, so low that thej 
never return a^ain; that their bodies should be banished, and pur 
nished at the Kmg^s pleasure ; and that for a mortal false judgment 
they should be hanged as other murderers.^'f That this denun- 
ciation was not merely hrutwm fuhnen appears from a list, given 
by the same author, of the judges executed by the Eing^s order. 
In one year, we are told that forty-four justices were hanged. ^^ He 
hanged Cole, because he judged Ive to death when he was a 
madman. He hanged Athulf, because he caused Copping to be 
hanged before the age of one-and-twenty years. He hanged 
Diling, because he caused Eldon to be hanged who killed a man 
by misfortune. He hanged Home, because he hanged Simin at 
days forbidden.^ A judge at this time could scarcely escape with 
life or limb,' for, not content with hanging for hangng, Alfred 
maimed his judges for not maiming their prisoners. Thus we are 
told he cut off the hand of Haulf because he saved Armock'*s 
hand, who was attainted before him, for that he had feloniously 
wounded Richbold ; and he judged Edulfe to be wounded, because 
the latter judged not Amola to be wounded, who feloniously had 
wounded Aldens.:^ 

In a rude and uncultivated age, when public opinion exercises 
little or no influence, when the will of the monarch is strong, and 
the voice of the people weak, the ministers of justice are selected 
with little regard to the pubUc welfare. Favour, caprice, or con- 
venience, dictates the choice ; and the man who is appointed to 
guard the interests of justice, is too often the first to betray them. In 
the reign of the Plantagenets some gross instances of malversation 
in the judges occurred. Sir Henry de Bath, a judge in the reign of 
Henry III., is said to have procured a great estate by bribery and 
corruption, having acquired so much as 200/. in one circuit, -^t 
length, being accused by Sir Philip D^Arcy of injustice in his 
office, and treason, the King was so incensed, that he issued a pro- 
clamation, that any person having any complaint against the delin- 
quent might come in and he should be heaid ; upon which, another 
of the jpdges accused Bath of acquitting a malefactor for a bribe. 
Sir Henry^s friends, however, armed themselves in his defence, 
and protected him from punishment. The King now, says Daniel,§ 



* This portion of the JnHmr has brought the authority of the whok woik into me- 
rited discredit. Yet Sir £. Coke had credulity enough for it alL <« See the « Mimnrof 
the Law,' in the time of King Alfred* how many justices were, in one year, lumged aa 
hpmidd^ for their false judgments; but that law has been long since deleat and 
antiquated, and yet may senre for a memorial of the time past." 3 Xost. 224. 

.•f Minor, c. 4. s. 18. % Minwr, c 6. 

§ Daniel ap. Kennet, yd. i. p. 180. 
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^< broke out into a rage, and said that whosoever should kill Henry 
de Bath should be acquitted for that deed ; but this heat was soon 
after allayed by the mediation of the Earl of Cornwall and Bishop 
of London, who, urging the danger of the time and the discontents 
of the kingdom. Sir Henry, upon the payment of two thousand 
marks, was restored to his former place and favour.'*' 

In the following reign, the Bench appears to have been ex- 
tremely corrupt. On the return of Edward I. from France, in the 
year 1289, in consequence of the general complaints with regard 
to the administration of justice, the judges were summoned 
before parliament, and examined, when the whole of that learned 
body, except two (who, says Sir E. Coke, to their eternal memory 
and honour, were found upright), were fined in large sums for the 
extortions of which they had been guilty.* Sir Thomas Wayland, 
the Chief Justice of the Common Pleas, being found to be the 
chief delinquent, was banished for ever from the kingdom, and the 
whole of his lands and .goods were confiscated to the king.-f* In 
the reign of Edward III., several of the justices were fined for 
taking 4/., by way of bribe, from a person who was indicted before 
them ; J and, in the 18th year of that king'^s reign, a long form of 
oath§ was imposed upon the judges, with the view of checking the 
corrupt practices of which they had been guilty. The oath ran, 
*' that ye take not, by yourself or by other, privily or openly, gift 
or reward of gold or silver, or of any other thing which may turn 
to your profit, unless it may be meat or drink, and that or small 
Talue, of any man that may have any plea or process hanging 
before you, as long as the same process shall be so hanging, nor 
afterwards, for the same cause. And that ye take no fee as long 
as ye shall be justice ; nor robes of any man, great or small, but of 
the king himself With that regard to the interests of the prero- 
gative which has been generally displayed in the appointment of 
judges, the oath proceeds — '^ and that ye shall do and procure the 
profit of the king and of his crown, with all things that ye may 
reasonably do the same." Five years after the institution of this 
oath. Sir W illiam Thorpe, the Chief Justice of the King'^s Bench, 
was tried before a special commission for having received bribes on 
the circuit, and, having pleaded guilty, was sentenced to be 
hanged (a strange judgment of sit^spendatur^ says Sir E. Coke || ), 
but was subsequently pardoned. The statute 18 Edw. III. was 
repealed by the 9 Rich. II. c. 2, " because it was very hard," and 
was not revived again till the 11 Henry IV. Tlie latter act 



* The amount of the fines is given in Speed. The largest was 7000 marks. 
f Banid ap. Kennet, vol. i. p. 195. Pari. Hist. vol. i. p. 92. Wayland, according 
to Sir £. Coltt, mis attainted of felony, being accessary to murder. 3 Inst. 146. 
t 3 Inst. - § 18 £d. III. sUt. 4. || 3 Inst. 22.3. 
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" hath limited/^ says Coke, ^^ the punishment (amongst others) of 
corrupt judges, of whom now we entreat, so as the former example 
of Sir William Thorpe is not now to be followed, which we affirm 
not in favour of sordid bribery (whicli we hate, as in the proper 
chapter thereof appeareth), but in advancement of justice and 
right, which is the end of our laboiurs in this and other of our 
works.*"* 

Hitherto, the delinquencies into which the judges had occa^ 
sionally fallen, seem to have been unconnected with political 
causes ; but during the contests which took place in the reign of 
Richard II. between the king and his parliament, the judgment 
seat was contaminated by political corruption. In a country like 
England, where, from a very early period, the laws have been the 
object of popular regard and veneration, the opinion of those who 
administer them must necessarily carry with it very considerable 
weight, and, in every dispute between the crown and the people, 
to secure that favourable opinion was long the policy of the court. 
The triple armour with which Justice endues her votaries, was, in 
vulgar apprehension, bestowed by the hands of those who officiated 
at her altar. When, in consequence of the misgovernment 
of Richard II., a commission was issued for the purpose of 
inquiring into and reforming the state of the royal household, and 
the admmistration of the government, the King, indignant at this 
infringement of his authority, summoned a council of nis adherents 
at Nottingham, where it was resolved that the opinion of the judges 
should be taken as to the illegality of the commission of reform. 
A favourable, but, certainly, in many points, a most imconstitu- 
tional answer was obtained, and all who had assisted in procuring 
the commission were declared to be traitors. In the foUowmg years, 
however, these legecides (as they are termed by the strenuous Mr. 
Petyt),"f were impeached in parliament for the illegal advice which 
they had tendered to the King, 

The defence which the greater number of the judges made was, 
that their opinions were given under the immediate influence of 
menaces. The statement of Sir Robert Belknapp, if it may be 
believed, presents a curious picture of the open violence with 
which the integrity of the judges was assailed. ^^ Sir Robert 
Belknapp alleged that after the feast of Epiphany, next after the 
last parliament, he came to Windsor by the king^s commandment, 
and there the Archbishop of York charged him to have been the 
contriver of the said commission and statute, in derogation of the 
King'^s regality ; and that there was no man whom the king hated 
more than himself; and that if he could not invent some way to 
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defeat and annul the same, and restore the king to his royalty, he 
should be killed like a false traitor as he t^as. To which he an- 
swer^d^ that the intention of the lords, and of all the rest who 
assisted in the making of the said commission and statute, was, 
that it should be for the good and the honoilr and the good go- 
vernment of the state, of the king, and all his kingdom. And he 
then departed from Windsor in great uneasiness, and in great 
fear of nis Ufe.^ Belknapp then described further menaces on the 
part of the Archbishop of York, the Duke of Ireland, and the Earl 
of Suffolk, and averred that the opinion he had giv'en was in con-^ 
sequence of those threats.^ 

Amongst the king'^s chief advisers in these transactions, was 
Sir Robert Tresilian, Chief Justice of the King^s Bench, who at 
the time of his impeachment was not iii custody, but being des- 
patched by the King privately to gather information, was taken 
at Westminster, in the disguise ot a farmer, and executed on 
Tower-hill. A very circumstantial and curious account of his 
apprehension is given by Froissart.-f- The other delinquent 
judges were condemned to death, but on the intercession of several 
of the nobles they were banished to Ireland. 

Mr. Hume has endeavoured to defend the opinion of the judges 
in this matter, but with little success. The offenders themselves 
admitted that they had yielded to the influence of threats, and 
although the violence of the parliament in condemning them to 
capital punishment may be justly blamed, yet it cannot b6 
doubted that men who had thus prostituted their consciences to 
their fears, were well deserving of severe animadversion. The 
example certainly was not lost upon succeeding judges.J 

The princes jof the house of Tudor do not appear to have 
been in the practice of exercising an improper influence over the 
judgesj though the bench was in general very ready to forward 
the desi^s of the court. In the reign of Henry VI. the judges 
distinguished themselves by their opposition to the practice of 
giving extra-judicial opinions, a practice which contmued for 
many years to be the opprobrium of the bench. The Duke of 



• Rolls of ParL voL iii. p. 239 ; Petyt, Jus. Pari. 136 ; How. St Tr vol. i. p. 90. 
Knyghton says that when Belknapp was thus compelled to concur in this opinion, he 
exdaimed, '< Now want I nothing but a ship, or a nimble horse, or a halter, to bring 
me to that deat^ I desenre. If I had not done this I should have been killed by your 
hands ;. and now I have gratified the king's pleasure, and yours, in doing it, I have well 
deserved to die for treason agamst the nobles of the lAnd.'* Col. 2694. See ahti Hpll. 
V. iiL p. 456. 

f Chron. p. iL fo. 110 ; St Tr. vol. i. p. 114. 

X Lord Chancellor EUesmere, in his speech in the case of the Postnati (How. St. Tr. 
voL iL p. 666), seems to have been of Mr. Hume*s opinion ; see Petyt*s remarks on 
this. Jus. Pari. 199 ; Mr, Justice Foster thought very diflferendy, see Discourse iv. 
p. 396. 
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York having preferred his claim to the crown, the lords sum- 
moned the judges to take their advice and counsel, .requiring 
them in the king^s name to advise therein, and to search and find 
arguments for the king against this claim. The judges replied, 
that they were the king'^s judges, to determine matters that were 
actually before them in law between party and party ^ and in 
such matters between party and party they could not be of counsel^ 
and that this matter was between the King and the Duke of York 
as parties. Also that it had not been accustomed to call the 
king^s justices to counsel in such matters ; and especially such a 
matter which was so high in its nature, and toucned the king^s 
estate and royal crown, which was above the ordinary common 
law, and passed their learning, wherefore they durst not enter into 
any communication about it, and desired to be excused.* 

It would appear by the expressions made use of bv the judges 
in this instance, that they considered it improper to afford their 
counsel to the king in any case in which he was a party, and 
thereby to constitute themselves advocates instead of judges. It 
is upon this ground that it is said, that '^ the judges ought not to 
deliver their opinions beforehand in any criminal case that may 
come before them judicially, especially in cases of high treason, 
for how can they be indifierent who have delivered their opinions 
beforehand .^^**f 

To the same effect is Humphrey Stafford's case, cited by 
Lord Coke, from the Year-book of 1 Henry VII. 25. Stafford 
was attainted of high treason by act of parliament, and having 
afterwards taken up arms against Henry VII., was defeated, and 
fled to a sanctuary near Abingdon. On his being taken from this 
sanctuary, the abbot of Abingdon applied to the judges, pre- 
senting to them letters patent, subjecting all the inhabitants within 
such a district to himself, and none else. The judges met, and 
debated the matter, whether sanctuary was to he allowed, and 
some of the judges observed, " hoW can we argue this matter, 
when it is to come before us speedily ? It is not good order to argue 
this matter, and give our opinions, before it comes before us ju- 
dicially.*" Hody, the attorney-general, said, that if the king 
knew that the sanctuary would save the offender, it should not 
come before them, and therefore the king would know their opi- 
nions beforehand ; but Fairfax and others said, ^^ it was hard to 
give their opinions beforehand.'*' Notwithstanding this, a day 
was assigned to hear the abbot and his counsel, but before the 
judges met. Chief Justice Hussey came to town, and "went to the 
king, and requested the favour that he would not desire to know 
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their opinions, for he supposed it would come into the King^s 
Bench judicidly, and then they would do that which was right ; 
and the king accepted of it ; and the prisoner was brought up to 
the King'^s Bench, and insisted on the sanctuary and letters 
patent, and all the judges afterwards met to consider the matter.^ 

Fortescue, who wrote in the reign of Henry VI., in his chapter 
on the judges, has given them a much better character than they 
deserved. The passage, too, is curious, as showing the quantity 
of time devoted at that period to the administration of justice at 
Westminster. *' You are to know farther, that the judges of 
[England do not sit in the King^s courts above three hours in the 
day ; that is, from eight in the morning till eleven. The courts 
are not open in the afternoon. The suitors of the court betake 
themselves to the Pervise,* and other places, to advise with the 
seneantSrat-law and other their counsel about their affairs. The 
judges, when they have taken their refreshments, spend the rest 
of the day in the study of the laws, reading of the Holy Scriptures, 
and other innocent amusements at their pleasure. It seems rather 
a life of contemplation than of much action. Their time is spent 
in this manner, free from care and worldly avocations. Nor was 
it ever fownd that any of them had been corrupted with gifts or 
bribes!"'^ 

That bribery was not uncommon in our courts of justice during 
the reign of Henry VIII., may be gathered from tne accusations 
against Sir Thomas More. Having made a decree against one 
Pamell, the latter complained to the king that the chancellor 
had, by the hands of his wife, taken from him " a great gilt cup^ 
as a bribe. Sir Thomas being summoned before the council to 
answer this accusation, " where the matter,*" says his biographer, 
Roper, "was most heinously laid to his charge, he forthwith 
confessed that forasmuch as that cup was long after the foresaid 
decree, he, upon his importunate pressing upon him thereof, 
of courtesy refused not to receive it." Lord Wiltshire, who 
disliked More, and who does not a{:^pear to have been aware of his 
jocular vein, immediately exclaimed, " Lo, my lords ! Did I not 
tell you, my lords, that you wduld find this matter true ?"' Sir 
Thomas now desired their lordships, "that as they had heard 
him courteously tell the one part of Vs tale, so that they would 
Touchsafe of their honors indifferently to hear the other.'' After 
which obtained, he further declared to them, "that albeit he had, in- 
deed, with much work, received that cup, yet immediately thereupon 
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•f *^ This," says the annotator of Fortescue. '^ is not to be understood in strictness of 
ipeech ; our author well knew the cisesiof the four-and-forty judges, hanged in one year 
in England, as motdeiersi fbr their corrupt judgments.** 
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caused he his butler to fill it with wine, and of that eup drank to 
her ; and that when he had so done, and she pledged him, then, as 
freely as her husband had given it to him, even so freely gave he 
the same to her to give unto her husband for her new yearns gift, 
which, at his instant request, though much against her will, at 
length she was fain to receive, as herself and certain others then 
present before them deposed.'' " Thus,'' adds Roper, ** was the 
great mountain turned scant to a little molehill." 

Under the government of the Tudors the services of the judges, 
as political agents, were seldom required. The band of govern- 
ment was suffaciently strong for the accomplishment of its own ob- 
jects, without the assistance of the arm of justice. The imiport- 
ance of having a subservient bench was not fully felt until the 
time of the Stuarts, when the increasing intelligence of the people, 
and their consequently increasing power, rendered it necessary for 
the court to avail itsdf t)f every means of influencing public 
opinion. This circumstance has been remarked by Clarendon. 
" It is very observable," says he, " that in times when the prero- 
gative went highest, never any court of law, very seldom any judge 
or lawyer of reputation, was called upon to assist in any act of 
power. During the reign of Elizabetti, the judges, so far from 
being resorted to by the government, in order to enforce its arbi- 
trary courses, in some instances very boldly and worthily opposed 
themselves to the court*. A person of the name of Cavendish^ 
having suggested to the queen that she had power to appoint a 
new officer in the Court of Common Pleas, obtained a patent, with 
a direction to the judges to admit him. The duties of the new 
office being performed by the prothonotaries and the filacers, the 
judges did not obey the queen's commands, which were presently 
repeated in a more peremptory style, and the judges were required 
forthwith to displace those who stood in Cavendish's way. The 
answer well became the ministers of public justice, — that the 
queen had taken an oath to protect the laws and the judges ; and 
tnat if they obeyed her commands, they must necessarily. act con- 
trary to the laws, and to the oath which they had tnemselves 
vowed to God, to her majesty, and to the land in which they were 
bom and lived. That if the fear of God were not sufficient, yet 
the examples of others, and the punishment of those who had of- 
fended against the laws, were a sufficient warning to them.— rThis 
representation had the desired effi^ct, and the ju^es were not fur- 
ther troubled with the claim of Mr. Cavendish.* 

Another opportunity was presented to the judges, during the same 
reign, of vindicating their characters as the conservators of public 
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justice. An abuse which, during the earlier periods of our history, 
was never unfirequent, — the arbitrary imprisonment of obnoxious 
individuals by the Privy Council, became so grievous under the 
dominion of Elizabeth, that the judges were induced to present a 
remonstrance on the subject; which, although in many respects it 
failed in defining the full limits of the liberty of the subject, is of 
extraordinary merit, when considered with reference to the times 
in which.it was penned: "We, her majesty's justices of both 
benches, and barons of the exchequer, do desire your lordships 
that, by your good means, such order maybe taken that her 
highnesses subjects may not be committed or detained in prison, 
by commandment of any nobleman or counsellor, against the laws 
of this realm, to the grievous charges and oppression of her 
majesty^s said subjects: or else help us to have access to her 
majesty, to be suitors unto her highness for the same ; for divers 
have been imprisoned for suing ordinary actions and suits at the 
common law, until they will leave the same, or against their wills 
put their matter to order, although some time it be after judgment 
and accusation.*"* 

(To be continued.) 



Art. III.— changes IN FRENCH LAW. 

Some Account of the Changes which have. taken place in France, 
in the Electoral LawSj the Mimicipal Institutions^ the Or- 
ganization of the National Guard, and, generally, in the 
Legislative, Administrative, and Judicial Branches of the 
Government, since the Revolution of July, 1830. 

The changes in legislation, and in the principles and organization 
of the government and courts of justice, which have taken place in 
France, in consequence of the revolution of 1830, have not been so 
important and so radicai^ as might have been expected. 

The modifications introduced into the charter of 1814 are well 
known. It is indeed true that the 7^^^ article of the amended 
charter says, ^^ all laws and ordinances, in so far as they are con- 
trary to the principles adopted in the reform of the charter, are, 
from henceforth, and shall remain, abrogated and annulled.''^ And 
the Article 59, (formerly Art. 68,) adds, " The civil code, and the 
laws now existing, which are not contrary to the present charter, 
shall (alone) remain in force, until they have been legally repealed.^' 
These two enactments have, however, been so extended m prac- 
tice, that all laws, decrees, ordinances, and other acts of the re- 
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public, of the empire, and of the restoration, are considered as 
remaining in force until formally repealed by succeeding legisla- 
tures. Such being the interpretation and the practice adopted by 
the government and the courts of law, the principles laid down by 
several articles of the new charter must be considered, at present, 
as entirely a dead letter, with the exception of those which have 
been subsequently recognized and adopted in some new law. The 
French are, therefore, in a general sense, living under the regime 
preceding the revolution of 1830. The object of this observation 
is not to criticise the adoption, and certainly too rigorous applica- 
tion, of this principle, but it is merely made in order to serve as an 
introduction to the following account of the principal Acts which 
have been passed since the revolution of July. 

Th6 69th Article of the amended charter contains the promise 
of nine laws or important measures. It runs thus, ^' Separate 
laws shall be successively enacted, and with the least possible delay, 
for the following objects :^r- 

1st. Trial by jury in case of offences of the press and political 
offences. 

2d. The responsibility of ministers and other agents of go- 
vernment 

3d. The re-election of deputies appointed to public offices 
of profit. 

4th. The annual vote of the army. 

5th. The oi^nization of the national guard, with a voice in 
the choice of their officers. 

6th. Regulations for securing by law the rights of officers of 
every rank, both in the army and navy. 

7thf Departmeqtal aud municipal institutions founded on an 
elective system. 

8th. Public instruction and liberty of teaching. 

9th. The abolition of the dotible vote, and the fixing of the 
qualification of the electors and the eligible."'^ 

Of these promises, six have been fulfilled, or are on the eve of 
fulfilment, as we shall proceed to show. These are, the appoint- 
ment of a jury for the trial of political offences and offences of the 
press; the re-election of deputies who have taken office; the 
annual vote of the army ; the organization of the national guard ; 
the departmental and municipal institutions (Paris excepted) ; 
the abolicion of the double vote, and the fixing the qualification 
of the electors and of the eligible. 

Of these, the last measure, and the regulations which relate to 
the re-election of deputies, are the most important, becatise they 
influence the formation of the legislative body. These alone con- 
stitute a real reform, and if they have caused less sensation in 
France than Reform has done in England, it arises from their hav- 
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ing been so long considered as a debt, a sort of restitution due to the 
country. The origin and nature of the double vote introduced 
into the electoral system by the law of the 29th of June, 1820, are 
well known. This law was passed in order to procure a ministerial 
majority opposed to the people, who would naturally have had a 
majority against government, if the chamber had been annually 
renewed by fifths, conformably to the 37th Art. of the charter, and 
the law of the 5th of Feb. I8I7. By the law of 1820, one-fourth of 
the whole number of electors, who pay the highest amount of taxa- 
tion, after having voted in the colleges of the arrondissements, have 
the right to meet in the college of the department for the purpose 
of nominating amongst themselves I72 new deputies. By means 
of this aristocratic privilege, the manifestation of the wishes and 
opinion of the country was prevented. This was the origin of M. 
de Villele'*s three hundred. But this result was only temporary; 
the force of constitutional opinion soon triumphed over every ob- 
stacle, and the abolition of the law of 1820 would certainly have 
been one of the first measures of the session of 1830, a measure 
destined to consolidate the victory of the national party. This 
was one of the objects which Charles X. endeavoured to prevent 
by his coup (Tetat ; and it may easily be ima^ned that, after the 
revolution of July, the promise of abolishing the double vote was 
not regarded by the people as any very great concession. 

The laws relating to elections and to electoral qualifications still 
remained to be settled. This was the principal object of the law 
of the 19th of April, 1831. The Chamber of Deputies of 1830, 
in its revision of the constitutional charter, had only determined 
the age necessary for being an elector or a deputy. The age of 
electors was reduced from 30 to 29, and that of deputies from 40 
to 30 ; but the other regulations remained to be fixed by law. 
Public opinion demanded the reduction of the electoral qualification 
to a hundred and fifty or two hundred francs, and the absence of 
any qualification for the candidate. With respect to this last 
regulation, it was alleged that it is only a restraint imposed on the 
electors, and an unnecessary one, since a sufiicient guarantee is 
otherwise exacted. 

The feeling of the public was likewise in favour of the admis- 
sion into the electoral colleges of all persons liable to serve on 
juries, and entered, by virtue of the law of the 2d of May, 1827, 
in the second part of the jury lists. 

The amplification and extension of this list of persons were 
also demanded, so as to include persons whose intellectual capacity 
could not be doubted — such as retired officers of the army or navy, 
beginning at least from the rank of captain; doctors and licentiates 
of one or more of the faculties of law, of science, or of letters (which 
includes all advocates and attornies, and the gTeater number of 
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the judges), doctors of medicine, members and corresponding mem-r 
bers of the Institute ; members of other learned societies recognised 
by the government ; and notaries after three years^ exercise of 
their profession. It was wished also to augment this list with the 
elected members of the general councils of the department, &c. ; 
but the chamber rejected all these additions, excepting that of 
retired officers receiving a pension of at least 1200 nrancs, and of 
members and corresponding members of the Institute, who were 
admitted under the singmar condition that the^ should pay at 
least 100 francs in direct taxes. The qualification for all other 
electors was fixed at 200 francs (direct taxes) ; but the chamber 
has fixed the rate of eligibility at 500 francs (instead of 1000), 
which evidently leaves too little scope for the choice of the electors, 
as may be perceived by the compositioUwof the chamber. 

We have but few other ameliorations in detail to point out. 
Thus, in future, the rent paid by the grantees of mines, and the 
annual licence fee paid by schoolmasters, will be reckoned as direct 
taxes ; and there will likewise be included in the amount of such 
direct taxes, not only the direct taxes voted by the chambers, but 
alsp the additional taxes, voted according to law, for the mimicipal 
and departmental expences by the several councils. 

The law of the 29th of June, 1820, enacted, that property, in 
order to qualify an elector or a deputy, should have been possessed 
at least a year before the convening of the electoral college. The 
law of 1 831 merely requires that the property shall have been pos- 
sessed before the annual revision of the electoral lists has com- 
menced. This may be considered a slight improvement in the 
system of forming tne electoral lists. Persons coming to the pos- 
siession of the property by descent, or on the death of a tenant for 
life, continue exempt from the regulation with regard to possession 
for a year. 

But one of the principal and happiest innovations of the new 
electoral law is that by which a third of the taxes paid by the land- 
lord gives a qualification to his tenant, without affecting the 
landlord himself, provided the lease be regularly executed, that 
the term be for nine years at least, and that the tenant himself 
farms the land. 

In those cases where, after all these regulations, the number of 
electors in an electoral arrondissement does not amount to one 
hundred andjjfty^ the law. requires that this number shall be made 
up by conferring the franchise on such citizehs as are the most 
highly taxed under 200 francs. And if it shall happen that there 
are several citizens paying an equal amount of taxes, the oldest 
shall be entered on the list of electors, to complete the number of 
one hundred and fifty ; which number, in such case, must not bo 
exceeded. 
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With regard to those who are eligible, the charter of 1830, like 
that of 1814, requires that there shall be at least fifty in each 
department^ and that half the deputies of a department shall be 
chosen from those who are eligible, and who have their political 
domicile in the department. But there are, as we shall see, several 
electoral colleges in each department ; and consequently, in fact, 
there may be fewer than fifty persons so eligible m each electond 
collie. 

The number of deputies, which was, by the law of 1820, four 
hundred and thirty, has been increased, notwithstanding the sup- 
pression of the one hundred and seventy-two elected by the double 
vote, to four hundred and fifty-nine. But these deputies are 
not now, as by the law of 181 7> elected by the electors assembled 
in the college of the department. Each of them is nominated by 
a special arrondissement^ the extent of which is consequently very 
circumscribed. Many have blamed this extreme parcelling out of 
the country, and the system has been supposed likely to fill 
the chamber with mere provincial mediocrity. 

The law of the 12th of September, 1830, has restored to the 
chances of re-election, any deputy appointed, since his election as 
deputy, to any public office of profit. The only exceptions to this 
regulation are, ofiScers of the army or navy who shall have been 
promoted by right of seniority. And tne law of the 19th of 
April, 1831, has proclaimed the absolute ineligibility of prefects, 
sub-prefects, receivers general and particular of finance, (that is 
to say, receivers for the departments and arrondissements)^ and 
pavmasteriB in the departments. If these functionaries should quit 
office, either in consequence of being dismissed, or otherwise, they 
cannot be elected for the department or arrondisseTnent in whicn 
they exercised their functions, till an interval of six months has 
elapsed, dating from the day on which their duties ceased. Ge- 
neral officers having, in the interior, the military command of a 
portion of territory, called a division or subdivision, the procu- 
reurs generauw of the royal courts, the procureurs du rot, 
comptrollers of taxes, direct or indirect, commissioners of crown 
lands, of registration, and collectors of customs in the departments, 
cannot be elected deputies by the electoral college of any arron- 
dissement comprised wholly or in part within .the limits of their 
jurisdiction. 

Such are the changes and principal regulations in the present 
composition of the legislative power in France. The law for the re- 
modelling of the Chamber of Peers, which is at this time under con- 
sideration, will complete, on this head, the work of the revolution 
of July. 

Next in importance to the laws which have effected this 
change in the composition and organization of the electoral body, 
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and of the chambers, are doubtless those having for their object 
the departmental and municipal institutions. The law of muni- 
cipal organization is, up to this time, the only one which has been 
brought forward. The present session will be occupied with the 
law of departmental organization, and with those regulating the 
municipal and departmental elective bpdies. The municipal law, 
dated the 21st of March, 1831, leaves to the king, in communes con- 
taining three thousand inhabitants or upwards, and in the chief places 
of sub-prefecture, and to the prefects in all other communes^ the no- 
mination of the mayors and bailiffs, (adjoints); but it obliges them 
to choose their officers from amongst the common coimcilmen 
(poyiseillers municipaux)^ who shall in future be chosen by the 
electors of the commune. 

The common council, and the mayors, and bailiffs, were pre- 
viously nominated by the king, in all towns of 5000 inhabitants 
and upwards, and by the prefects in all the other communes. 

The electors of the communes are, first, those citizens of the 
age of twenty-one years, who are rated highest on the list of direct 
taxes, in the proportion of one-tenth of the whole population of 
the commune. The third part of the direct taxes paid by the 
landlord, in respect of his real property, iii this case also, as m the 
case of the election of deputies, confers a vote upon the tenant, 
without affecting the qualification of the landlord. There are 
then added, for every hundred inhabitants above a thousand, /St^e 
electors (still the highest taxed)y in those com?nunes which have 
not more than five thousand inhabitants ; four electors in towns or 
communes containing from five to fifteen thousand inhabitants ; 
and, lastly, three electors (still for every hundred inhabitants above 
a thousand), in towns with more than fifteen thousand inhabitants* 
Such is th^ structure of the electoral assembly of a commune ; and 
those citizens who may be summoned to it by a different title, as 
we shall presently see, vote there always in preference by their rate 
of taxation. They thus occupy the place which otherwise would 
naturally devolve on those below them. 

But, independently of those who vote in respect of the payment 
of taxes, the law also opens the doors of the electoral assemblies to 
certain classes of persons whose capacity may be sufficiently pre- 
sumed from their situation in life. This is the system which was 
rejected when proposed as part of the electoral law of the Chamber 
of Deputies, but afterwards admitted in the elections for municipal 
counsellors. This system, which formed a part of the electoral 
law, as brought forward by the minister in 1830, and which was 
adopted by the commission appointed for the preparatory examina- 
tion of the projected law, and only rejected by the definitive vote of 
the chamber, formed also, up to a certain point, a feature of the 

Ian (not yet discussed), brought forward on the IStb of Septem- 



1832,] Changes in French Law. 43 

ber, in this year, for the oi^anization of the departments. That 
plan proposes to summon to the election of members of the depart- 
mental councils, the persons whose names are inserted in the 
second part of the jury lists, that is to say, jurhrs^ who, from not 
being rated, are not qualified to vote in the election of deputies. 
Whatever may be the fate of this project, the circle drawn by the 
municipal law, is, at least, a* little wider. It admits, as we have 
just explained, into the number of municipal electors,, certain citi- 
zens, independently of the amount of taxation, whether in the 
commune or elsewhere. 

The persons thus admitted, are : — 

1st. Citizens entitled to vote at elections for members of the 
chamber, deputies, and those (whoever they may be) who shall be 
entitled to take part in. the election of members of the general 
councils of the department, provided that they have any connexion 
with the commune, 

2d. Members of the courts and tribunals, justices of the peace 
or their deputies (supplSans), either domiciled, or possessing pro- 
perty in the commtme. 

3d. Members of the chambers of commerce, of the chambers of 
manufactures, and of the conseils de prudC hommes. 

4th. Members of the committees of management of colleges, hos- 
pitals, and charitable institutions. 

5th. Officers of the national guard. 

6th. Members and corresponamg members of the Institute (even 
though they should not pay the amount of a hundred francs in 
direct taxes), and members of learned societies, instituted or re- 
cognized by law. 

7th. Doctors of one or more of the faculties of law, medicine, 
science, or letters, employed in teaching any branch of learning 
belonging to those faculties; advocates entered on the list; at- 
tomies belonging to the courts and tribunals ; and notaries ; that 
is, doctors af);er three years^ residence, and licentiates and others 
after five years^ practice and real residence in the commune. 

8th. The pupils of the polytechnic school (who on leaving it 
have been either admitted, or declared admissible to public offices), 
after two years^ real domicile in the commune. 

To be m garrison is not accounted residence. 

9th. All officers of the army or navy receiving any retiring 
pension. 

10th. Superannuated functionaries of government or justice re- 
ceiving a retiring pension, and officers in the civil or military ser- 
vice enjoying a retiring pension of not less than six hundred francs. 

Whatever the number of electors may be, that of the persons 
having their domicile in the commune must never be below thirty, 
unless there should not be a sufficient number of citizens paying 



44 Changes in French haw* L^P^' 

some persoiial tax, the most general of all the direct taxes. Thus 
every citizen so taxed is summoned in those places^- where, joined 
to the other resident electors, the number snail still not exceed 
thirty. 

The number of members of the municipal council varies, as we 
shall proceed to show, according to the population of the communes. 
But it must not be imagined that the electors of each commune 
unite together, either really or virtually, in one single electoral 
assembly, for the purpose of nominating llie members of the muni- 
cipal council of the commune. Here aeain the parcelling-out 
system prevails. Communes with fewer thai} 2500 souls having 
to nominate from ten to fifteen municipal counsellors, may, on the 
proposition of the general council of the department (which is still 
non-elective), and the municipal council being heard, be divided 
into sections, the number and limits of which are arbitrarily fixed 
by the prefect, who likewise settles the number of municipal coun- 
sellors to be nominated by each of them. It is clear then, that a 
majority of one vote in one of these sections, how small soever it 
may be, suffices, in order to make a member of the municipal 
council. In towns or communes of 2500 inhabitants and upwards, 
the law does not determine the maximum of the number, any more 
than the limits or boundary of the sections. This number must 
be such as that every section may have to nominate, in communes 
containing from 2500 to 10,000 souls, eight municipal counsellors 
at most, which supposes at least three sections j since the council of 
these communes must be composed of from 21 to 23 members. 
This subdivision may be carried much further still ; for in strict- 
ness each section need only nominate one municipal counsellor, 
that is to say, as many sections may be made as tnere are muni- 
cipal counsellors to be nominated. 

In towns^ containing from 10,000 to 30,000 inhabitants, towns 
whose municipal council consists of 27 members, each section may 
only nominate at most six counsellors, which supposes five sections 
(twenty-seven at most). Finally, in towns of above 30,000 inha- 
bitants, of which the municipal council must consist of at least 36 
members, each section may only elect four counsellors, which sup- 
poses at least nine sections (36 to 40 at most), and yet a majority 
in one of these sections is sufiicient to make a member of the muni- 
cipal council. 

The division mto sections is regulated by the neighbourhood, in 
such a manner as to divide the number of voters as equally as pos- 
sible among the sections. But the fixing of the number and limits 
of these sections is, as we have already said, left to the govern- 
ment. It will be seen that the obligation of choosing the mayor 
and bailiffs from amongst the members of the municipal council, is 
a very slight restramt on the choice of the king, or of his ministers 
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and prefects ; the number and division of the sections 1)eing such 
as that all opinions may be, and are represented, in the council. 
And this, in fact, is what will happen almost everywhere. The 
mayor and his bailiffs, chosen by the king or the prefect, do not on 
that account cease to form a part of the municipal council. They 
are comprised in the number of members that we have pointed out 
above. The members of the municipal council are elected for six 
years, and are indefinitely re-eligible. They are necessarily chosen 
from the list of the electors of the commune^ that is, two-thirds 
from amongst the highest taxed citizens, electors by this title, and 
the other third alone from amongst all the electors indifferently, 
provided only that three-fourths at least of the members elected are 
residents in the commune. They must be of the' age of 25 years 
or upwards ; and in communes of 500 souls and upwards, relations, 
such as father, son, and brother, and connexions in the same de-< 
gree, cannoJLbe at the same time members of the same municipal 
^uncil. No one can be a member of two municipal councils. 
The prefects, sub-prefects, secretaries-general, counsellors of pre- 
fecture, and the ministers of the different persuasions, performing 
their duties in the commune, cannot be members of the municipal 
council. 

The municipal councils are renewed one half every three years. 
At the time of the second election, which must take place in three 
years, the members going out shall be selected by lot, having for 
this time only been but three years in office. Incase of vacancy 
in the interval of the triennial elections, an election may take place 
whenever the council is reduced to three-fourths of its number. 

The dissolution of the municipal councils may be proclaimed 
by the -king ; in which case the new elections must take place 
within three months. After this complete renewal, the members 
who 'are to be replaced at the end of the third year go out by lot. 
Otherwise they go out by priority of nomination. Each member 
of the municipal council is replaced by the electoral section which 
originaUv nominated him. 

This law, promulgated on the 23d of March, 1831, allowed six 
months for the making out the lists which were to serve for the 
summoning of the first electoral assemblies ; and they were neces- 
sarily to be called together immediately afterwards. These opera- 
tions are every where concluding at this time.* 

One article of the same law having authorised the government 
to suspend its operation in such places as they should deem ne- 
cessary, this power has been made use of in several communes ; 
but this suspension cannot last more than one year, dating from 

• The prcKent article was written, as will appear from this passage and others, In the 
autumn of 1831. 
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the first promulgation of the law, and therefore the summoning 
of the electoral assemblies of all the communes must take place 
at the latest on the 23d of next March. 

Paris is excluded from this new municipal regime. The organi- 
zation of this city is to be the subject of a special law, which has 
not yet been brought forward ; and, to all appearance, will not be 
introduced during the present session. The motive assigned for 
this delay, is, that the municipal organization of Paris is closely 
connected and mixed up with the organization of the department 
of the Seine. It has been so, at least until now, and the autho- 
rities of the department are at the same time the real municipal 
authorities. The functions of the mayor of Paris are now, in 
point of fact, divided between the prefect of police, and the 
prefect of the department of the Seine, the mayors of the twelve 
municipal arrondissements possessing little but the title, with 
the duty of qfficiers -de Vitat civil; that is to say, oFlceeping the 
public registers of population. The general council of the de- 
partment fulfils the duties of the municipal council; and there 
is, even nominally, no other. 

The regulating of the municipal organization of the capital will 
therefore be left, until the laws for the organization of the de- 
partments, and for fixing the duties of the general councils of 
departments, have been passed for the whole of France. In the 
meantime the Parisians live as heretofore, under the regime of 
the imperial legislation. The institution of the national guard 
had strong claims on the attention of the legislature, for the in- 
stitution existed before the law which regulates its formation, its 
discipline, and mode of service. The national guard had its 
origin in the revolution of 17899 and has since re-appeared, and 
shown itself at every crisis, whether internal or external. 

The national guard has undergone many re-organizations under 
the different governments which have succeeded each other in 
France. At the time of the revolution of July, it was only esta- 
blished in certain localities ; but it was every where spontaneously 
re-formed, as it had been in the first days of its existence. In this 
case, as in all other important institutions, the act has preceded 
the law. In the interval that elapsed between the 27th of July, 
1830, and the new law of the 22d of March, 1831, the regu- 
lations of the national guard could not be uniform throughout 
France, but in the greater number of places the legislation of 
1791 was spontaneously adopted ; that is to say, the citizens, with 
the consent of the government, took upon themselves the right to 
nominate their own officers. The law of the 22d of March last 
regulated and modified in some degree this state of things. The 
following are its principal enactments: — 

The national guard is established to defend constitutional 
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royalty, the charter, and the laws which it has secured ; to main- 
tain obedience to the laws ; to preserve or restore order and public 
tranquillity; to second the troops of the line in defending the 
coasts and frontiers, and to secure the independence of France, 
and the integrity of its territory. 

All Frenchmen between the ages of twenty and sixty years are 
(or may be) called to serve in the national guard ; foreigners 
admitted to the enjoyment of civil rights conformably to the thir- 
teenth Article of the civil code (that is to say, authorised to fix 
their domicile in France), may be called on to serve, when they 
have acquired property, or formed an establishment in the country. 

The service of the national guard is obligatory and 'personal^ 
with the following exceptions : — 

First, Ecclesiastics in holy orders, ministers of the different 
persuasions, and students in theology. 

Secondly, Soldiers or sailors in actual service, those who have 
received appointments from the ministers of war or the marine, 
governors or commissioned agents in actual service, by sea or land, 
workmen belonging to the ports or arsenals, or to the manufac- 
tories of arms, organized in a military manner; officers, subalterns, 
and soldiers of the municipal guards, paid (like the old Parisian 
gendarmerie, the sapeurs pompiers of Paris, &c.) 

Thirdly, Officers of the customs and excise, of the boards of 
health, woods and forests, &c. 

Fourthly, Keepers of gaols, turnkeys, and other inferior officers 
of justice or police. 

Likewise there are excluded: — Vagabonds, persons connoted 
of acts of vagrancy, an4 of course those convicted of robbery, 
sharpers, bankrupts, &c. 

Although apparently all Frenchmen are called to serve in the 
national guard, in reality it is not so. For instance, national 
guards after they are fifty-five years of age, and old soldiers 
of the age of fifty, after twenty years'* service, may claim exemp- 
tion from the ordinary service. It is the same witn the members 
of the two legislative chambers, the members of the courts or 
tribunals, persons employed in the post-office, &c. ; on the other 
hand, none can be entered in the ordinary register of the service 
but those who pay some personal tax ; and their children, when 
they shall have attained the age required by law. Nevertheless, 
national guards neither rated themselves, nor the sons of persons 
rated, who having served since the 1st of August, 1830, 
should wish to contmue, are accepted, and admitted on the ordi- 
nary service. All other citizens to whom the law supposes the 
ordinary service would be too burdensome a charge, are entered 
on the reserved registers, and can only be called on under extra- 
ordinary circumstances. The motive alleged for this is evidently 
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not the only one which has caused their exclusion^ and not their 
€iVemption from the ordinary service. Otherwise a choice woidd 
necessarily have been left to them. This then is another of the 
many examples which France has witnessed, since the imperial 
government, of hypocrisy in the laws. However this may be^ it 
is apparent that the division of the national guard into two classes 
is very decided. The companies, and subdivisions of companies, 
are formed solely from the ordinary register ; that is, from citizens 
entered on this register alone, who concur in the choice of their offi- 
cers. The other citizens are dii4ded amongst the companies or 
subdivisions of companies in such a manner as to be incorporated 
with them when necessary. 

The national guard is, by the new law, to be organized in each 
conimuney and here again axe found the same system of parcelling- 
out, of minute division, the same dread of cbntact, and of the 
simultaneous assembling of a great number of citizens. How- 
ever, the law permits the companies of all the communes in a dis- 
trict to muster in battalion, when such a measure is prescribed by a 
royal ordinance. 

This step must have been adopted in order to prevent the com- 
plete dissolution of the national guard, especially in the country. 
For what is a body of less than fourteen men, and even in the 
most populous communes, of from not more than fifty to sixty 
men, manoeuvring, exercising, and acting alone? 

Each company of from fifty to two hundred men has its cap- 
tain, lieutenant, and sub-lieutenant, or lieutenants and sub- 
lieutenants. Each separate corps of from thirty to fifty men has 
its lieutenant and sub-lieutenant. Each battalion (when a royal 
ordinance has appointed the national guards of several cordmunes 
to form in battalion, or when in any single town or commune more 
than Hve hundred are found in ordinary service), has its com- 
mander, its colours, its ensigns, &c. And in those districts or 
towns in which the national guard forms at least two battalions of 
five-hundred men each, it may by a royal ordinance be formed 
into legions. Each legion has then its staff, composed, independ- 
ently of the staff, or officers of each battalion^ of a colonel, lieu- 
tenant-colonel, major, &c. In communes where there are several 
legions, there may be a general officer ; and the officers of his 
staff are appointed by the king. 

The colonels and lieutenant-colonels of the legions are likewise 
chosen by the king, but from a list of ten candidates, framed by 
the relative majority, of — First, all the officers of the battalions 
forming the legion : — Secondly, of the subalterns, corporals, and 
privates, nominated, as will shortly be pointed out, to concur in 
choosing the leaders of the battauons. The chiefs of battalion 
and ensigns are appointed immediately by the officers of all the 
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companies fonning the battalion, joined to an equal number of 
subalterns or privates, chosen indiscriminately by a real majority 
of sufirages. 

The officers and subalterns of each company or subdivision, are 
elected in each commune by all the national guards of the com- 
pany or subdivision, entered in the register of ordinary service ; 
that is, the officers by individual ballot, and an absolute majority 
of suffrages ; the subalterns and corporals by a relative majority, 
and by a ballot on lists. 

All officers, subalterns, and corporals, are appointed or elected 
for three years, and may be re-elected. 

The right of thus choosing the officers and subalterns, is cer- 
tainly one of the victories of the revolution of Jtdy, but only as 
regards what was done under the Empire and the Restoration. For 
it is, in point of fact, a return to the system existing between 
1791 and 1805, at which period Napoleon, seconded by his senate, 
possessed himself of the right of appointing the officers, who 
themselves afterwards chose the subaltern officers. In our tiihe a 
complaint has been made against that spirit of distrust which has 
deprived the national guards, or at least the officers and the 
electors named by them, of the appointment of their colonel and 
lieutenant-colonel. 

The organization of the national guard is permanent^ yet the 
king may suspend or dissolve it in certain places, but in either 
case, the national guard of those places must be restored or rdr 
organized within the year, dating from the day of the dissolution 
or suspension ; unless a law has been passed m the interval pro- 
longing the delay. The prefects may also, in certain cases, suspend 
the national guard provisionally in the communes of their depart- 
ment; but this suspension can only remain in force for two months, 
unless in virtue of the preceding regulation it has been legalized, 
or the dissolution has been proclaimed by the king. A regulation 
of quite a transitory nature authorizes the government to suspend, 
if necessary, for. three years, the organization of the national 
guards in the rural communes ; and for one year, that is, till the 
end of March 1831, in such communes as by themselves alone 
form one or several districts ; and also for one year, in all places, 
the re-election of officers. 

The ^national guards cannot take arms, nor assemble as national 
guards, without the order of their immediate chiefs, who cannot 
give this order (excepting for the service of ordinary guard) with- 
out a requisition from the civil authorities, that is, from the 
mayors. The national guard is placed, both with regard to service, 
government, and responsibility, under the immediate authority of 
these functionaries, and under the superior and hierarchical 
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authority of the sub-prefects, the prefects, and the minister of the 
interior. The ordinary service can only be required vithin the 
commune. Extraordinary service consists, either m escorting from 
one town to another convoys of monies or goods belonging to the 
state, or accused persons, convicts, and prisoners ; or in affording 
assistance to neighbouring communes^ arrondissementsy or depart- 
ments, whether menaced by tumult and sedition, or by the in- 
cursions of robbers, banditti, and other malefactors ; but this only 
in case of the insufficiency of the gendarmerie^ and of the regular 
troops. 

The expenditure of the national guard is voted, regulated, and 
superintended like all the other municipal expenditures. 

Such are the fundamental regulations, constituting the present 
organization of the national guard. 

The law of the 22d of March, 1831, marks out a third kind of 
service for the national guard, which is that of mobilization, as 
an auxiliary to the regular army, for the defence of fortified places, 
the coasts, and frontiers. Here the organization is changed, and 
detached corps are formed in a special manner for this object* 
This part of the law is to be re-modelled, and a new measure has 
been very recently brought forward in the Chamber of Deputies. 
Next to the law for the organization of the iiational guard, comes 
that for the recruiting of the army. A reform in this respect was 
not particularly urgent, as the law of 1 818, for which the country 
is indebted to the Marshal Gouvion St. Cyr, gave general satis- 
faction ; and its non-performance as to promotions was all that 
was complained of : but the chamber is at this time occupied in 
its re formation. There were only two important principles to be 
introduced into this branch of legislation. One is, that the force 
of the contingent to be raised for recruiting the army and navy, 
shall be determined by the chambers every session. This end is 
answered by the law of the 11th of October, 1830. And the 
chambers now hold the power of peace and war in their hands, 
not only indirectly by voting the necessary supplies in money, but 
more Arectly by periodically voting the supplies of men. The 
other principle is, that the rank (not the employ) of an officer, 
is an acquired and inviolable property. This principle, of which 
the germ is laid iii the charter, will no doubt be established in the 
expected law of promotion. 

The magistracy of Charles the Tenth having been continued, 
few changes have taken place, either in the persons or the 
regulations composing the judicial establishment. A law of 
the 10th of December, 1830, suppressed the juges auditeurs, 
and forbade for the future the appointment of conseillers au^ 
diteurs in the cours royales. On the other hand, the law of 
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the Slst of August, 1890, which declared that all functionaries 
of government or justice, who in the fifteen days shall not have 
taken the oaths of ^^ fidelity to the King of the French, and 
obedience to the constitutional charter (that of 1830 being under- 
stood), have virtually resigned,^ has happily opened the ranks of 
the magistracy to some of the partisans of tne revolution of July. 
Besides this, many memUbrs of the old magistracy had previously 
given proof of their independence, and attachment to the laws ; 
and finally, some judges who, notwithstanding the marked line 
which they had before taken, have had the impudence to take the 
new oaths (no doubt with a mental reservation) have been com- 
pelled, by the outcry of public opinion, to withdraw from 
their official stations.. The number of these^ however, has 
been very small. A still more important law, inasmuch as 
it affects the institution itself, and not merely the persons 
forming the judicial establishment, is that of the 4th of March, 
1831, which reduces the courts of assize to three judges, and which 
modifies the majority required for a verdict on the part of a jury. 
It may easily be imagined that these courts only giving judgment 
through the intervention of juries (excepting in cases of contempt), 
the number of five judges, previously required by the law, was 
useless ; and it was rendered still more so by the third article of the 
new law, which article directs that the verdict of the jury may be 

S'ven in future against the person accused on a majority of more 
an seven votes. It consequently abrogates the 351st article of 
the code of criminal procedure, which had been previously modified 
by a law dated the 24th of May, 1821. Article 351 required that 
when the jurors had, by a simple majority of seven against five, 
declared the accused guilty, the judges forming the court should 
deliberate on the same point ; these magistrates were then consi- 
dered as forming, as it were, a part of the jury. Although deli- 
berating separately, the vote of each of them beings added, 
either to the majority or the minority of the jury, the accused 
miffht then be condemned by the mere majority of the votes so 
united. Two magistrates out of the five so added to the majority 
of the jurors, sufficed in such cases for conviction. According to 
the law of 1821, a verdict of guilty could only be given by a wia- 
Jority of the courts added to a majority of the jury ; that is, by a 
majority of at least ten votes against seven; but the new law 
renders the intervention of the court useless for the future. The 
division of seven votes against five will now secure the acquittal of 
the prisoner; whilst formerly, by the terms of the 347th article of the 
code of criminal procedure, the equal division of six, and six alone, 
was favourably interpreted. 

In conformity with one of the promises of the charter, th? law 

e2 
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re-established, the first representation of a piece forbidden and pre- 
vented, by threatening the manager of the theatre to withdraw his 
privilege, that is, his licence, in conformity with the regulations of 
a decree of 1806. 

We have now finished the enumeration of the changes which 
have taken place in the political administration and judicial 
branches of the government, since the revolution of July, 1890. 
There still remain to be mentioned some other laws, having for 
their obiect, either the reform of penal legislation, or transitory and 
financial measures ; or the amelioration of the state of the army : 
but with regard to these, any details would be here superfluous. 
Such are, the law of the 11th of October, abolishing the law of 
sacrilege ; the law of the 4th of March, 1831, on the repression 
of the slave trade, which punishes every kind of participation, 
whether direct or indirect, in that infamous traffic, as well as any 
act preceding, accompanying, or following it ; the law of the 10th 
of April, 1831, against mobs collected in the streets ; the law 
of the 21st of March, separating the tax on the person from the 
tax on personal property, and changing the first into a capitation 
tax, that is, imposing it immediately oh each person liable, instead 
of its being distributed as formerly between the departments, 
arrondissefnents^ and communes^ and afterwards assessed upon the 
inhabitants, &c. 

Great improvements will, doubtless, result from the forthcoming 
law of finance, (the budget of 1832.) The com laws are likewise 
about to be revised, which renders it unnecessary to say anything 
in this place of some temporary measures respecting liquors, and 
some modifications introduced into the com laws, by the law of 
the 20th of October, 1830, and the ordinance of the 30th of June, 
1831. 

An ordinance of the 12th of November, 1830, which deserves 
particular notice here, has replaced Corsica within the common 
law of France, and abolished the special court called the Court of 
Criminal Justice, continued, contraiy to the charter, by an ordi- 
nance of the 29th of June, 1814. This court is replaced in this 
department by a Court of Assize, on the same principle as the 
other Courts of Assize. It is our intention to continue this ac^ 
count, by laying before our readers the result of the discussion in 
the present sessibn, of which the most important labours will bcj 
besides the measure of the peerage, the law of the civil list^ a law 
reforming, the penal code, and the budget of 1832. 



1832.] History of Law Reform^ 55 



Abt. IV.— history of law reform. 

Letter I.* 

Lincoln's Inn, Nov^.lSSO. 

After long neglecting my promise to give you some account of 
the phenomena characterizing the process of Law Reform, as 
going forward in this country, I have been stimulated by yoiur 
recent remonstrances, and shall endeavour to make some progress ; 
though it is no easy matter to fix on any convenient period for so 
doing, amidst the commotion around me, which (however symp- 
tomatic of ultimate good) has hitherto been little fruitful in ma- 
tured results. England, when the work began, was very backward 
in juridical knowledge : she had to go to school, and, unfortu- 
nately, began to practise before she had even well read over her 
lesson. At present, it is too easy for each legislative speculator to 
ride his own hobby, on the mere condition of letting his neighbour 
do the same ; while those propositions, which are best digested, 
and most ^' hammered^^ by the aid of experienced men, well paid, 
and patiendy waited on, seem to be the last considered and the 
least promoted. 

The changes so worked are likely to be unconnected, imperfect, 
and inconsistent. One measure is passed when reform nas ob- 
tained a very moderate or restricted degree of momentum ; another 
is made — in pari materia too— when the current of innovation is 
strong. One report issues from a commission of inquiry instituted 
and conducted on principles of guarded decorum : another comes 
from a body of different parentage and more active spirit. Can 
their results be expected to be congenial ? 

Yet, even from these attempts, there is certainly much instruction 
to be derived. What I see around confirms me in that prudential 
circumspection, which has sometimes led me to tell you that your 
measures are often too precipitate. My conviction is certainly 
strengthened, that to give reforms of old legal institutions a fair 
chance of success — to make them improvements as well as changes 
— something better must be done than leaving every speculator to 
push bis scheme through a popular assembly ; that putting every 
thing into disorder is not the most orderly plan of action ; and 
that the whole of a system should be contemplated, and a well 



• These letters, addressed to a friend in America, have been placed in our hands 
with permission to make them public. Of this permission we gladly avail ourselves, 
ooiDci^g as we do in the general tone of the writer's observations, though we may occa- 
sionallv differ from him in his opinion upon particular points. — £i). 
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considered plan of operations settled, or at least imagined, before 
hasty conclusions and partial changes are applied on insulated 
points. 

One thing, however, I may assure you, that the old principle of 
nviolability for all abuses, however flagrant, is gone for ever. 
Many of them, to be sure, have fast and powerful friends, and die 
hard. In the modifications made, whether by judges or the legis- 
lature, on the commissioners^ suggestions, you may almost always 
see something which has the effect of preserving the official part of 
a nuisance. But the present position of the cause of legal reform 
insures it many friends, even from the indifferent, and, indeed, the 
hostile ranks. Exposure has rendered many things intolerable, 
which gave little offence while they could be decently concealed. 
The muddy reservoir becomes a double nuisance when stirred, and 
even a lazy neighbour will then help to clear it out. The practi- 
tioner feels, moreover, that if nothing but exposure be effected, his 
calling is damaged in repute, and can only be restored by amend- 
ment. Personal interest thus identifies him with the suitor^s call 
for redress. Law must then be made better ; 

" And certes there is reason for it greats 
Withouten that^ would come an heavier bale." 

The public hear all around a loud boast of the remedial 
processes said to be going on. It no doubt imagines that all is 
working well. How far this is correct we may see by-and-by. I 
shall begin (taking my stand at the close of tne Duke of 
Wellington'^s administration), and shall give you a short review of 
what has hitherto been done and is now on the anvil. We will 
try the temper of the machinery hitherto employed, and see how 
its parts harmonise, and judge what it is likely to effect. 

The Court of Chancery was the culprit entitled to the first 
trial and purgation, from the number and enormity of its 
ofiences. Unfortunately, its being i\ie first tried, seems hitherto 
to have given it something like impunity. The scythe of reform, 
at that period of the process, was unsharpened ; the harvest 
was ripe ; but the labourers were either wanting, or without 
spirit and example. The Commission of Inquiry (which issued 
in 1824) was directed to the heads of the court, and to several 
parties, intimately connected with the old system. There was, 
therefore, no indecorous prying into the administration of justice 
in the judicial department, and little attempt to grapple with 
the glaring suWects of complaint any where. 

The report dr this commission formed two huge folios, printed in 
1826. It cost the country many thousands, and it rests, for the 
perusal of the curious, a monument sacred to the memory of 
its authors. 
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For a while, this effort seems to have exhausted the energies of the 
reforming principle. But, not long afterwards, Mr. Brougham se- 
lected the field of law for one of his gigantic exertions ; and, after a 
speech from him of some hours^ length, the cautious minister of the 
day, SirR. Peel, conceded a half-and-half measure ; — ^the common 
fate of such proceedings in England, when total resistance becomes 
desperate. Two commissions were issued, which certainly, in spirit 
and composition, marked a very different sera from that of the 
Chancery board, which never was intended, and certainly was not 
calculated, to do anything effectual. For these two commissions 
were carved out two branches of the subject, — the practice of the 
courts of common law, and the state of the law of real prope^t^. 
Objections are obviously applicable to such subdivisions of a sub- 
ject, in which distinct lines of separation are not very clearly 
marked out ; and to the want of any general supervision, which 
ought to exist somewhere. As to the men selected or rejected, 
observations also were made. It is useless, however, to remark on 
want of general acquaintance with sound principles of juris- 
prudence. It would only be saying what must be said, with 
very few exceptions, of all English lawyers^-their legal education 
rarely travels beyond the short limits of a particular department, 
even of their own law. 

Both bodies of Commissioners have certainly exerted themselves 
meritoriously; and the greater part of the ^* Common Law^ Com- 
missioners fill the new judgeships, which the first measure founded 
on their suggestions established (absit invidia!) Successors have 
been appointed who, though of less weight of reputation, have 
entered zealously, and in the same spirit, on the continuation of 
their predecessors^ work. 

You who have seen how these things are managed in *^ the old 
country,^ will, of course, be aware that this apparatus costs no 
trifling number of thousands per annum. Of this I shall not com- 
plain; — the labourer is worthy of his hire; — but I shall certainly 
use the cost, and the country ought to use it too, as a sound argu- 
ment for seeing that adequate fruit results from the operation. 

It will of course strike vou that the English plan of operations 
is, from the beginning, derective. When difierent branches of our 
legal institutions are handled by bodies of such dissimilar spirit as 
the Chancery and more recent boards evince, it is plain that if 
unity and consistency of result arise, it will be in spite, not by 
means, of the scheme. The machines are quite different — 

'« L'un va en tortue, et Tautre court la poste." 

But were it otherwise, still is it not strange to suffer portions 
even of the administration of the law to go untouched, and to 
leave the law itself almost unnoticed? It has not been so else- 
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where, and it would not be so here, if tlie work were to be done 
again. But, meantime, the defective system has been acted upon, 
and is still pursued. Mr. Parkes has shown us, that in New York 
you have dealt with the matter much more wisely. The English 
Court of Chancery passes through an inverse process to the 
one you pursued. The Commissioners^ report was first followed b} 
a code of imperfect practical details ; next, by abortive attempts 
to settle and re-arrange the constitution of the court, which, if 
successful, would render new practical rules necessary; and as to 
the law to be administered, and in which the miscnief after all 
often lies, they have let it altogether alone ; except so far as the 
" Real property '^ Commission may deal with part of it. 

Excuse me if I advert again to the differences in the plan and 
scope even of the boards of inquiry on which we are now acting. The 
"Real property^' Commission (which owed its orisin very much to 
suggestions as to that branch of the law in the Cnancery Report) 
embraces a division of the law, with ho direct reference to its 
practical administration ; and is confided to persons whose views 
and movements differ widely from those of the suggesters. The 
** Chancery^' Commission, we have seen, was not even allowed 
free range over the whole machinery of its own court. The *' Com- 
mon Law'** Commission grapples as yet with mere practice ; but then 
it deals with its subject searcningly ; not being, however, directed to 
any investigation of the law administered in the courts. The con- 
sequence is, that even while it is at work, legislative schemes are 
in discussion, which would sweep away the very materials which 
it is moulding. Thus the Commissioners abolish local jurisdic- 
tions, and strengthen the force of Westminster Hall, while a bill is 
running side by side with their own, which would make local 
courts universal, and prove the old force of the higher courts to be 
too strong instead of too weak. 

What wonder that, under such circumstances, considerable 
doubts are entertained of the successful issue of pending opera- 
tions? If unconnected, detached, and inconsistent alterations 
are multiplied, who does not suspect that a chaos will be created 
rather than removed ; and that after all the trouble, expense, and 
annoyance of repeated changes and experiments, the work must 
begin again on some more harmonious basis ? 



LETTER II. 

Nov. 1830. 

The report of a Commission of In(][uiry has here rather a 
tortuous course from the first. It is dehyere4 to his majesty^s 
secretary of state for the time being, and there (as lar as official con- 
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sequences are concerned) it might usually lie, guiltless of ^ood or 
evu. The House of Commons, however (for the convenience of 
its members), usually prints a copy; which is then pirated and sold 
by the booksellers ; and is thus, oy a sort of breach of privilege, 
obtained by the public, whose money has been expendea upon it. 
Neither in theory nor practice, however, do6s it appear to be any 
one^s duty to act upon it. The Commissioners have no authority 
to prepare bills. The ^'^ Common Law^ Commissioners did so, but 
had them thrown back upon their hands by Sir J. Scarlett, the 
late AttomeyXreneral. The report, in short, is a "waif or stray.**' 
Here and there we find a legislative fisherman who hauls up the 
casket in which the Commissioners have packed up their scheme, 
like the Genius bottled off by Solomon ; but^ generally speaking, 
the reports slumber on the shelves till public opinion is once more 
roused; and then comes forward some disjointed scrap of the 
subject, dignified with the name of a measure " recommended by 
the commissioners,^'' who would not willingly bwh a limb of the 
misshapen bantling. It comes in late in the session — is buffeted 
about — ^falls through, nobodv cares how-— or passes into a law so 
crudely fashioned, that it is sufficient employment for the next 
session to cure its blunders. 

I will now note the actual results of our proceedings, and first 
enumerate the fruits of the inquiry into Chancery. 

1. The report having been made in 1826, Lord Eldon himself 
kept aloof from a practical adoption of its suggestions. But still 
the ministry of the day thought it decorous to lay the whole as a 
project berore parliament Accordingly, Sir John Copley, then 
Master of the Jftolls (since Lord Chancellor), obtained leave in 
that year to bring in a bill (which, however, he took care not to 
bring in, in fact, till 1827) " for the improvement of the adminis- 
tration of justice in the High Court of Chancery.'* That bill, it 
is true, made no pretence of remedying any judicial defects of the 
court. The Commissioners had evaded the subjects It cut down 
none of the heavy pecuniary abuses. That topic also had escaped 
notice. It contained, however, 26 sections, and 145 clauses of 
practical regulations, which had been laid down in the report, and 
on that account had the advantage of unity of purpose. 

A change, however, came over the drama — the scene shifted. 
Lord Eldon lost, and Lord Lyndhurst obtained, the seals. In grasp- 
ing at the prize he dropped his bill, which has been heard of no 
more. 

From this time the theory of Chancery reform appears to be, 
that the head of the court is the proper person to prosecute the ne- 
cessary measures, and to judge what tkey should be. Promises 
were nfe ; and practical statesmen were satisfied to ask, and Lord 
Lyndhurst was hasty enough to give, pledges that a chancellor 
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brought up in a common law court would have knowledge to plan, 
and vigour to execute, full remedies for the accumulated abuses of 
centunes. 

To one point his lordship was able to advance in 1828 ;-namely, 
to the puolication of a detachment of new *^ orders of court ^ 
in matters of practice. In fact. Sir J. Leach (the Master of 
the Rolls) compiled these regulations according to his own version 
and emendation of the Commissioners^ suggestions. Their com- 
pletion was to be the work of parliament. But though Sir John is 
an operator of dispatch, the legislator was a workman of another 
order ; and to this day that part of the plan is undone. The 
orders were, as far as they went, crude, hasty, and unsatisfactory.* 
Though they departed m>m the report, they remedied none of its 
deficiencies ; and, taken apart from those for which parliamentary- 
authority was wanted and never arrived, they were, at best, im- 
perfect and troublesome, in imposing upon practitioners the need- 
less trouble of learning a new lesson twice. 

The theory of Chancery Reform, however, was now quite 
altered. The first policy had been to throw all into one bul 6r 
code. Now the work was to be done by scraps. Yet in the next 
years, 1829 and 1830, Sir Jtiobert Peel established the consistency 
of his ministry's character by urging on parliament to abstain from 
any legislation, on the suggestions of the other commissioners; till 
their whole schemes could be viewed together — a policy very soon 
in itfir turn abandoned. 

At length, in 1829, Lord Lyndhurst did announce a Par/to- 
mentary measure of Chancery Reform. Still nothing appeared 
of the dropt portion of the practical regulations. Still no attempt 
to relieve from expence^ not even from delay ^ except as regarded 
the appointment of a third inferior equity judge, which consti- 
tuted the whole of his lordship'^s new proposition. So far as the 
Commissioners had indicated any opinion, this proceeding was at 
direct variance from it. ^ They pointed at lightening the court bv 
removing some of its ^ business to oth^r jurisdictions. The bill, 
however, was, perhaps designedly, sent down to the Commons too 
late for them to do anything with it. It had served its turn in 
whiling away the session, and one of the administration which had 
proposed it quietly moved its rejection. 

Pass we on then to the campaign of 1830. The same actors 
were on the stage. Rumours were circulated of projects of decisive 
importance. The king'^s speech promised ministerial attention. 
And what at length was produced by the Chancellor.^ nothing 



* These orden wiH be found, with an ample oommentaryi in Tlie JuHU^ toL it. 



p. 137 — Bd. 
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more nor less than a repetition of the farce — ^the *^ damned^ farce 
too—of the preceding session ; and this vi^s the grave re€on- 
siderM remedy for the deep-seated, loudly-proclaimed, practical 
grievance of the court. Moliere alone can 0nd a parallel for our 
^jour^physician, our M. Macroton. *^ Si l>ien done que, pour 
ti-rer, de-ta-cher, ar-r»-cher, ex-pul-ser, e*ya-cu-er les dites hu- 
meurs, il fau^lra une pur-ga-tion vi-gour-*reuse. Mais au pre-a- 
la-ble, je trouve a-pro-pos, et il tfy a pas d' in-con-ven-i-ent, 
d^u-ser de pe-tits re-medes a-no-dins ; c^est-a-dire, de pe-tits la-ve- 
mens re-mo-li-ens et de-ter-sifs; de ju-leps et de si-rops ra-frai- 
chis-sans, qu'^on me-le-ra dans sa pti-sa-ne. ' 

Either the same game was meditated as that of last session, or 
the House of Lords at least made no alteration in its plan of 
treating the other house. Lord Lyndhurst, in March 1830, laid 
upon the table his dropped bill of last session, and there till the 
end of May it rested. At length, after a division in a house of 
fifteen peers, (eleven bein^ for, and four against it,) the lords sent 
this bill down ; having only a few days before, with some incon- 
sistency, passed a bill for adding a fifth baron to the Exchequer, 
a court possessing a full equity establishment, and therefore now 
competent, with proper arrangement, to relieve the chanceiy of a 
paart of its burthen, instead of adding to the latter overweighted 
establishment. 

- Once more then, in the month of Juney the usual dose of a 
session, we find this poor bill knocking at the Commons^ door for 
admission ; and about the same convenient period two ^' wing:- 
hills ^ were heard of. The precise intent of their framers was 
never developed, and probably never was intended to be so ; but 
they were understood to point iat some regulations in the master^s 
and registers' offices. By the end of June, a preliminary oppo- 
sition in the Commons to the introduction of the parent bill, was 
overcome by a bare ministerial majority, and then the king's 
death relieved the government from their embarrassment, and from 
the necessity of once more giving their own project its coup de 
graces 

' Meantime, as well to illustrate the truth of the proverb, that 
** where there is a will there is a way,'' as to do an act of justice 
to the Solidtor General, Sir £• Sugden, apart from his official 
character, I ought to observe that he, in ms individual capacity, 
brought forward in proper time, and by exercising proper dili- 
gence got passed (with sundry mutilations by the lords) a bill 
for remedying defects in Chancery proceedings as to " contempts,^' 
and two or three other bills anticipating part of the functions of 
die <^ Beal Property" Commission. 

Thus ends the history of Chancery Reform, down to the. close 
cf the Wellington administration at its dismissal in Nov. 1830f 
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II. I proceed then, secondly, to some historical notices of the 
results of the ^* Common Law ^ Commission down to the same 
period. 

Two reports have been made. In the one, (Feb. 1829) the 
commissioners opened their ground rather widely, and treated of 
the two first heads into which they divided their work. Under the 
head of general *^ Dispatch of business in the Courts,^ they re- 
commended the abolition of the ancient Welsh local courts, where 
all the proceedings were conducted on the spot ; the judges being 
practising barristers in Westminster Hall, who twice a year went 
down to tr^ the cau^s. Their situations had generally been the 
subjects of mere ministerial patronage ; the administration of 
justice in their hands had no weight ; and their permanent attach- 
ment to one station associated them much too intinmtely with local 
interests. 

Consequential on this abolition, the Commissioners proposed the 
appointment of an additional judge for each of the courts of 
common law^ They were, however, too timid to suggest any plan 
of apportionii^ business among the three courts beyond opening 
the Court of Exchequer to general practitioners — ^identifying the 
practice of the three courts— equalizing the remedies "in ^rror** — 
relaxing to some extent the monopoly of practice claimed by the 
sergeants in the Common Pleas — ^and transferring informations and 
session cases to the Exchequer. They also suggested some alter- 
ations as to .the sittings at Nisi Prius, and at the judges'* cham- 
bers for the dispatch of ordinary business, the ciiicuit arrange- 
ments, and the separation of the equity from the common law 
functions of. the Exchequer. 

Under the head of process^ they proposed several amendments 
in the forms ; and as to the practice m arrest, bail, outlawry, &c. 

By their second report (March 1830) they treated of the forms of 
particular actions ; and of new powers to the courts, for diminishing 
the expence of evidence, facilitating the verifications of documents, 
examining parties and witnesses on interrogatories, and giving 
relief in what are called "interpleading'' cases. They proposra 
to give arbitrators new power over witnesses, and to forbid revoca- 
tion of submissions to arbitration. They further proposed the very 
questionable scheme of giving judges a summary po^er of con^ 
peUing references in cases of account ; not to responsible ofiicers 
of the court, but to private arbitrators, to be named by the judffe^ 
if the parties difiered. The remainder of the report discusses tne 
important topics of allowing pleadings to proceed during vacation, 
shortening tneir form, and reforming not only their style but sub- 
stance, with a view to . diminishing the quantum of proof by 
limiting the issue to the precise point in ^spute. 
* To the reports were added the propositions of reform, so framed 
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as to be easily convertible into epactments ; and in fact it is under- 
stood that bills were prepared. But it soon appeared that every 
thing was ^^ afloat ;^^ that no one considered it his business to co- 
operate with them ; and that Sir J. Scarlett (then Attomey-General) 
had his own schemes, which often ran in another direction. 

Who, it was asked, was to be actor ? The chancery plan of 
moving through the head of the court, was wisely enough not 
adopted, though Lord Tenterden has since recurred to it. At 
last Sir R. Peel and Sir J. Scarlett took such parts as each 
affected. The former, warned by experience in such cases, laid the 
foundation properly, by passing an act for taking all the fees of 
the common law courts (why not the Chancery also ?) into the 
hands of the Treasury; paying the officers their past average 
incomes ; and thus removmg the individual obstacles to improve- 
ment, and preventing partial changes from, in fact, increasing the 
cost of subsequent alterations, as had sometimes been the case 
before. 

Pray, if you can meet with it, devote an hour or two to the 
amusement of tracing, in our " Mirror of Parliament," the history 
of Sir J. Scarlett^s bill in the last session. One while you will 
see Sir R. PeeFs plan followed, of interfering with no general 
measures, till the whole could be in view. Anon, Sir James breaks 
out not only with general measures originating with the Com- 
missioners, but with some of his own also ; then again they are to 
pass into a separate bill — then they are to go back — then they 
are not to go at all. At one time all arrest for sums under 100/. 
is to be abolished. The next day the new scheme is abandoned. 
The Commissioners^ suggestions are treated as mere building mate- 
rials for selection. The organ of the legal operations of govern- 
ment promised by the king'^s speech, is heard talking of this thing, 
as having hi8 concurrence, and therefore being proposed ; and of 
that, as being not liked by him, and therefore rejected. And a 
curious hand he made of the ground he attempted to cultivate ; 
verily " posuit terram illam in hrigam!*'' 

I nave now before me this choice specimen of British law-making. 
It is print the fourth — in the Commons alone — as it stood after 
the third recommitment on the 5th July, after four months' con- 
coction. The bill, so painfully elaborated, as it passed the Com- 
mons, abolished the ancient Welsh courts, and added a fifth judge 
to each of the three king's courts ; thereby providing for an addi- 
tional circuit. It opened the ^^plea side''* of the Exchequer to all 
attornies ; gave power to. fix the four terms at permanent periods ; 
enabled eight judges, including the three chiefs, to make rules in 

Eractice, binding on all the courts, and prohibited particular rules 
y the courts separately ; and it extended to the suitors a provision, 
which tihe WeLui courts had enjoyed, for getting final judgment in 
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ordinary cases immediately aflter verdict It moreover in effect 
formed one uniform court of error from the three common law 
courts.* 

In this form the bill reached the Lords on the 13th of July» 
only ten days before the end of the session, — a suitable return for 
the mode in which the Lords treated the Commons in the case of 
the Chancery bills. Though no time could then be afforded for 
discussion, the Lords (or rather one lord, the government standing 
by pas8ive),were fertile in amendments; to which the Commons, who 
received the bill back only twenty-four hours before the dissolution, 
had merely time to say aye ; Sir Robert Peel advising them not 
to ask the Lords^ reasons for their alterations, for fear they should 
turn out to have only bad ones. The principal alterations con- 
sisted in striking out the power to give judgment in vacation, lest 
it might put the master who taxed costs to inconvenience in his 
holidays ; in dispensing with the useful provision, that the chief 
of the court should always form one of the bench, so as to prevent 
his turning himself as Chancellors do, to matters foreign to the 
business of the court ; and in fixing the Terms by the bill ; which, 
however, it effected so clumsily as to render a new act necessary. 

You will observe that this bill left untouched the useless and 
expensive machinery of the palatinate jurisdictions. There are 
political jobs connected with these concerns, which render their 
abolition not very easy of attainment. Their turn, however, must 
sooner or later come. 

You will see, too, how much of caprice and accident go to the 
composition of our proceedings ; and now futile it is to look to a 
government, or the legislature, for rational «nd systematic im* 
provement while things go on in such a train. 

The bill was announced by Lord Lyndhurst as intended to ac- 
complish the desirable object of assimilating the discordant practice 
of the three courts. It certainly contains a clause, authorising 
eight judges to make rules in future binding the whole» If it was 
meant thus to point out to them the duty of harmonising the existing 
details, why was it not made imperative ? My fear is that this 



* The bill is wholly deficient in details for tlie establishment Und practioe of the oourt 
.of enor ; and I am told that, in fact, instead of any of the three pre-existing establish- 
ments being used, they have been left for compensation, and new patronage has been 
ejcerclsed in making fresh appointments. Sir Robert Fed, some years ago, tried his 
haa^ in a measure for preventing vexatious) and dilatory recourse to proceedings in 
error ; but he effected his pur|kMe in a very objectionable mode, and one which gave rise 
to a great expepse in oompensatioB. AU that was wanted was for the court to expedttb 
its ^foccedingif so as to drfeat the parpose of resorting to it for delay. Sir Robert pror 
hibtted appeal altogether, except on *ierms of giving security for actual fiq^fiKii^ of the 
smn in dispute. The effect of this has been to make one law for the ri^, and another 
ior the poor man* The former, whether his purpose be honest or vexatious, can easily 
P«fonn the oooditbn i tbei latter it stopped, whatever be hia ~ ' 
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power (given as it is before the basis of reform has been first set^ 
tied by parliament j under the admce of the Commissioners) may 
work mischief and confusion. It sets up a rival power of legisla- 
tion ; so that these eight judges may, if they please, forestal, clog, 
or defeat many projects of great importance. 

I shall notice hereafter Mr. Brougham^s sweeping scheme for 
replacing the Welsh judges, not only in Wales, but in all the 
counties of England; and shall leave the results of the two 
reports with the passing of Sir J. Scarlett^s bill, and the elevation 
of three of the Commissioners to the occupation of the benches 
they had thus erected. gm 

III. The results of the ^^ Real Proper^P commission have also 
extended to the publication of two reports. The first (May, 1829),- 
is mainly devoted to topics, which some think might as well have 
been left to the last, or postponed to those of more practical con- 
sequence. I refer to alterations in the positive rules of inheritance, 
as regards the ascending line, half-blood/ &c., the limitation to 
special heirs, and the ancestors^ seisin. 

The more practical propositions rielate to dower, the abolition 
of fines, recoveries, and real actions, and the reduction of the 
.period of limitation. 

Their second report (July$ 1820) is much more practical; beins 
devoted to the consideration of the policy of establishing a generid 
register of deeds, &c., which they recommend* It appears that 
they have begun to be sensible of their error in opening their 
ground too widely at first They had then sanctioned or broached 
Sir Robert PeeFs doctrine^ of aoing nothing till all was ready ; 
but by their second report, they humbly submit the expediency of 
something being effected. 



LETTER III. 

Nov. 1830. 

We have passed through our chronicle of some years' proceed* 
ings, since law reform was taken up in earnest. The first parliament 
of William the Fourth is sitting. Many are the hands who, 
at various times, have been labouring at the work — suum cuiqice. 
Mr* Michael Angelo Taylor, and Mr. John Williams, who, as 
volunteers, have protected the chancery poor-house, have lately 
resigned their ofiice. Lord Althorp and Sir Robert Peel once 

{lotted, but now relinquish, the construction of countjr courts. 
^ord Lyndhiurst has hitnerto ruled in Chancery renovations, ex- 
cept where Sir J. Leach dictates practical "orders."*' Sir E. 
Sugden patronises insulated measures, all useful as far as they go ; 
And Mr. Spence (a Chancery barrister just come into parliament) 
Vol. III. — ju. F 
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threatens more sweeping interference. Lord Wynford sounds a 
flourishing note of determination to go far beyond the common law 
commissioners. Lord Tenterden seems smitten with the love of 
innovation. Sir Robert Peel has touched every thing, and 
sketched in outline what he could not master in detail. Sir James 
Scarlett is a little sobered by his last campaign; while Mr. 
Brougham has run into the ring, hitting right and left, with an 
ambitious project — purely his own — ^and proceeding on quite oppo- 
site principles to those which the commissioners and parliament 
have sanctioned. I beg pardon for one omission — that of the 
learned common counc|^f the city of London; which has selected 
the bankrupt laws for W subject. Would that the Locrian law 
could place a restrictive cord, in terrorem, around the neck of each 
speculator, till some plan could be devised for be^ning at the 
beginning, and keeping in harmony whatever work is done ! 

What makes a looker-on the more prone to despair, is the sad 
inaptitude for business displayed by parliament. As if conscious 
of being itself the proper subject for reformation, its proceedings 
indicate hopeless impotence, or listlessness, as to any serious care 
for minor institutions. For matters of pecuniary or personal in- 
terest—on such questions as whether a lord is to retain his lady 
twenty-foiur hours, more or less, — there is no difficulty in obtaining 
adequate attention. But as to the administration of 'justice, it 
may be discussed as it can — after midnight — at the dawn of day — 
to empty benches A bill comes in, really different from what it 
is pretended to be. It is supposed to represent the judgment of 
commissioners, paid at enormous cost for sound advice. In reality, 
it represents the caprice of an individual. If begim right, there 
is abundant opportunity of quietly setting it wrong. It changes 
so often, that all get tir^d of watching the Proteus ; and at last it 
is called a law, in a shape which its very parent disowns ; frittered 
down by compromises, entered into in indifference or despair ; and 
best honoured at its legislative dismissal by the hope that some 
one may think it worth while, in the next session, to correct its 
blunders or supply its deficiencies. 

Few, beside practical lawyers, take sufficient interest, or possess 
the requisite knowledge, to watch these measures. Yet the lawyers 
are very unsafe guides on whom to rely. Few can, or will, travel an 
inch beyond their peculiar department. Besides, no one of them 
treats his parliamentary duty as a primary one ; or, in fact, as his 
business at all. Professional etiquettes and interests impose limits 
and restraints on the exertions of even the most pubbc^spirited. 
If the task were not an invidious one, I could easily, produce some 
glaring cases of both positive and negative influence of this sort on 
parliamentary conduct. Again, the points to which the lawyer 
c^uld attend with most effect, would be the abuses of his own par- 
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ticular court and line of practice. Yet these are precisely the 

subjects which his daily duties and interests render it most delicate 

for him to speak too plainly about As to those who have passed 

through the turmoil, and who now repose in the calm dignity of 

ample pensions, little can be said except that they are, for the most 

part, content to receive those pensions, and to keep out of trouble. 

Little satisfaction attends a debate on one of these crude bills. 

Men out f the profession launch into vague exaggerations; which 

miffht be. asily exposed, but which still occupy time and lead the 

audience astray. There is no guide to refer to when the measure 

is one of individual concoction. Of the l&wyers who take part, 

some are tired of discussing what the hearers, who are to decide, 

cannot comprehend ; and others use their knowledge to lead the 

uninitiated astray. A leader on either side sums up in pompous 

generalities; a division takes place on some point, in which the 

rsstion goes right or wrong, as accident or tne politics of the day 
ect: the assembly is tired; and the rest, perhaps the most 
important of the details of the measure, are left to the mover^s 
inercy. 

And here I must notice the scandalous inaccuracy and sloven- 
liness of British legislation ; to which the bills introduced by 
legal men form no exception : though the same men, in their ordi- 
nary professional practice, would blush at the smallest inaccuracy. 
Ana why is this ? Partly because the lawyer goes into parliament 
merely as to a genteel club ; and partly because the ambitious le- 
gislator is often profoundly ignorant of the practical details of his 
own project, and too proud to ask or receive assistance. No pro- 
vision is made by either ' house for official revision of the laws 
which are introduced, so as to secure their being even effectual to 
their avowed object. 

While parliament thus neglects the labours of the Commissioners 
whom it pays, and government declines, or is too indolent to adopt 
their suggestions, it may well be asked how their future progress 
can escape embarrassment. What propositions are they to assume 
as the basis of succeeding operations ? What unity can there be 
in their work ? Surely, when special legal advisers have been, on 
the vote of parliament, called in by the crown, common policy and 
decorum require that their plans should at least be submitted in 
their own form to parliament for its consideration ; and the ordi- 
nary legal officers of the government should not be suffered to 
interpose their private opinions and disfiguring caprices. I must 
think your New York plan a much wiser one, of instructing a small 
number of trustworthy persons to act as well as to give opinions, 
— requiriug them to prepare and submit their propositions to the 
legislative body — ^nay, even committing to the same persons the 
8iu>sequent task of emting and illustrating the new laws. 

r 2 
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Sir Matthew H&le, long ago, suggested a plan of law-mending 
very like what we seem now to want. He proposed to appoint a 
committee of heads and sages of the law; who should prepare bills; 
and should, after a second commitment in each house, be called in 
and heard on the reasons and details of the intended laws. Thus, 
he remarks, would laws be better ^^ hammered than has been 
wont : ^ " and never more wanted than now,'' to use Roger North's 
words, ^^ when statutes of broad influence upon the people's con- 
cerns are so frequently sent out from the parliament." 

From a silly prdudice against what is called ^* codification" (in 
which it is impossible to make people understand that codifying, 
or law digesting, does not necessarily imply law makings or even 
materially altering)^ a system has arisen here of taking every thing 
by insulated points. This plan, if it goes on, will bury the lawyer 
beneath a chaos of individual legislation. Sir E. Sugden's Acts of 
last session form already a neat volume. Sir J. Scarlett's Act, 
with its appropriate commentary} forms another. Lord Tenterden 
and Mr. Campbell threaten each a volume for the ensuing session ; 
and it is well if Wynford's and Brougham's Acts do not furnish at 
least two more : each, of course, to be followed by a supplement of 
** Acts to amend." 

The distrust and uncertainty which prevail tend to increase this 
variety. Despairing of the whole, each reformer takes advantage 
of the policy of the day to aim at some particular defect; and thus 
a give-and-take system of mutual courtesy prevails, by which each 
is content to gain impunity for his own bantling, by extending it 
to that of his neighbours. Since Sir Robert Peel's Act respecting 
fees, this may, it is true, be done with less hazard in the courts 
of common law than before. But, in dealing with the Court of 
Chancery (to which, for some unfathomable reason, his bill did 
not extend), it is impossible to move any partial alteration without 
the hazard of mischief and confusion, and of increasing the very 
gains which must hereafter become the subject of compensation. 
Unfortunately, some people seem to be always at hand who have 
the good fortune to turn even reform to account, — to make ** bad 
events creep out o' the tail of good purposes." I have been told 
of some cunous instances in ^ich the Chancery ** orders" actually 
increase the gains of some of the oiBcers, whose emoluments must, 
sooner or later, be bought off. 



LETTER IV. 

Nov^ 1830. 



Having told you what has been done, and perhaps shown you 
no very promising prospect for future operations, I snail add some 
observations on me. probable nature and extent of the refbftns which 
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are likely to be brought under discussion through the agency of 
the ^' Common law" Commissioners, as now constituted. 

At present, they do not seem to consider as within their voca- 
tion, either a revision dF our general law of debtor and creditor, or 
an adaptation of proceedings to the recovery of small debts. This is 
unfortunate, as both are topics intimately connected with their 
inquiries. But as matters now stand, the benefits capable of being 
realized from a successful progress in their work of reform in the 
upper courts, are of great importance as regards expence, time, 
and the realization of the fruits of legal success. 

In their suggestions as to new-modelling the forms of processes 
and pleadings, the Commissioners^ aim will be, 1 . To frame, their new 
pleadings, so as to narrow the question put in issue to something 
as near the real point in dispute as may be ; and thereby to reduce 
the heaviest sort of expence, that of witnesses. 2. By cutting off 
useless formalities, to relieve the suitor of the direct and collateral 
official fees which they bring upon a cause. 3. To place the 
remuneration of the practitioner, in each branch of the profession, on 
a sounder basis than that which length of paper affords ; and to 
adapt it to the new scheme of pleading, under which it will be ne- 
cessary to grapple with the real- difficulties and specialties of a 
case much earlier than at present. This will have the fiu*ther 
good effect of often stopping a fruitless litigation in the outset. 
The payment by length of paper is as inconvenient to the suitor, 
as the payment of the apothecary by quantum of physic is to the 
patient. The suitor^s interest would be eminently consulted by 
paying for the real work done ; even if« he gave more than the net 
remuneration which his adviser now gains. I. am told that, con- 
sistently with paying full as high a net rate of remuneration as at 
present to the effective workman, a diminution of charge to the 
JSuitor of thirty or forty per cent, may be effected by altering the 
existing system ; independently of the great saving which may be 
realized in the present cost of witnesses, and in the removal of 
ruinous delays and their attendant expences. When one considers 
the enormous sinecure revenues now drawn from the law offices, it 
is evident that there is abundant scope for relief in this quarter. 

The greatest source of expence in a cause, is undoubtedly the 
trial, if it reaches that stage. Besides the relief which a better 
system of pleading, and some proper protection for the verification 
of documents, will afford, the Commissioners have it in their power 
to remove the aggravation which the evil receives from the bad ar- 
rangement which exists in many counties as to the place of hold- 
ing the assizes : though really, if you knew the obstinacy with 
which this flagrant abuse is defended, and the resistance made to 
all projects for hearing the causes in more convenient situations, 
you would be apt to give up all amelioration as hopeless. 
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in f^nig die power of leorreiii^ them. Some fveeuii^flcliemes for 
fidfitatiiig tbe recoreiy of small debts, by Mapmbig law at the 
of cost, seem to nm on an oppoote tneory. Yet our 



legidatoie discnssfs each altematdy, without seeming to think 
diat thejr hare any bearing tbe one on the other. 



LETTER V. 

Nov. 1850. 

Tbe closing observations of my last letter led me direcdy to the 
great tojnc of present discussion, as a popular measure of law 
reform, which even the newspapers fiincy they understand, and 
therefore talk very loudly about; I mean Mr. Brougham'*s 
** Cheap and Domestic Law^ project. I shall think it safer to 
let my observations run in something more like a digest of what 
the disputants around me are saving and ui^ng, than in any 
original argument of my own. To say the truth, however, the 
legal arguers are nearly all on one aide, for there never was a 
project more generally condemned by the judgment of those most 
^mpetent to understand it. 

My own conviction is, that it is at least ill timed; as turning 
public attention still more from the steady prosecution of the Com- 
roissionenT suggestions, to run after individual and speculative 
projects j not onlv forming no part of what those who, having 
weU considered tnese subjects, have advised, but directly at vari- 
ance with the whole principle on which they have been strength- 
ening the central institutions of the country. With the greatest 
deference, moreover, to the unquestioned talents and patriotic 
energy of its promoter, I suspect the lawyers are right in thinking 
that neither bis habits nor experience fit him for any such office 
as that of a practical legislative regenerator. As an a^tator for 
reform, an exposer of abuses, a stimulator to better thm^s, he is 
unrivalled : but neither our knowledge of the turn of his mind, 
nor our experience of his previous undertakings, entitles him to 
expect much confidence in the task to which his ambition seems 
iiow to direct his energies. 

There are two opposing schemes of legal administration, the 
central and departmental systems. By the first (which the 
English plan for the most part follows), legal authority, and the 
control of practice, and of interlocutory proceeding, emanate from 
the metropolis; the theory being, that tne unravelling of facts is 
obtained locally by means of circuits. Thus unity of legal prin- 
ciple and practice is preserved; the law flowing at once from the 
fountain head, aod without necessity of appeal, except in very 
rare ^ses. 
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The practical conduct of business is adapted to this system, and 
any inconveniencies attending it are every day diminishing, under 
the increased facilities of central commumcation. The bar is thus 
a concentrated body deriving its knowledge from practice at the 
source ; kept alooi from local entanglements, and subjected to 
the wholesome control of the opinion of the whole body of their 
associates. 

By the second scheme the law may be all primarily administered, 
as in France, in numerous local tribunals, by inferior judges, 
i¥hose law can only be kept at all straight by ready appeal. Ihis 
often involves two suits for one ; there must be diversity of law 
and practice ; both bar and bench are exposed to local influences ; 
and for abuses in interlocutory practice, there must be little or 
no redress. 

The advantages of the central system are obviously great, and 
subject, as it appears to me, to no drawback, unless on the ground 
of expence ; and it remains, by-the-by, to be seen whether, when 
improved, the upper courts will be behind even in that respect. 
Indeed while English law remains in its present state, it seems 
impossible to contend that anything but its administration under 
almost the same roof can keep its current tolerably even. As 
things are it may remain ^^ that great and admirable mystery,^ 
which Lord Clarendon and his followers ^' look on with aflection, 
reverence, and submission.'^ A departmental system could hardly 
support itself for a year without a previous consolidation, digest, 
and simplification of the law itself. 

In speaking of the central system, of course I do not mean to 
say that what may be called the ewecutive branch of the adminis- 
tration of the law might not be ^ much improved in England, by 
the establishment of more and better departmental authorities, for 
the adjustment on the spot of accounts, and some other subjects 
of difference. Though its head be in London, its arms should 
reach every where. I trust that great improvements of this sort 
will be made, and that the various reforms suggested by the Com- 
missioners wiill be carried into efiect. Still we hear the point 
mooted, whether there are not classes of legal business to which 
cheap and local courts might be applied with a considerable 
balance of advantage. To this I should say, that it is perhaps 
worth while to try the experiment, as regards debts of a small 
amount. But it must only be looked upon as an experiment. 
In England public opinion h^s hitherto set strongly agamst these 
inferior jurisdictions; great difficulty being found to exist in 
obtaining judges who command public confidence, and in steer- 
ing clear between the evils of easy appeal with increased litigation 
on the one side, and the want of protection against unjust decision 
on the other. 
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In conudering Mr. Brougham^s bill, however, it is sufficieiit to 
say that it bounds itself by no such limits. It aims at making 
the local jurisdiction the rule, and the comparatively small portion 
of business which would be left to the upper courts, the ex- 
ception. Carried to the proposed extent, it must in the end 
absorb the existing institutions, and especially the circuits, as much 
too wide and expensive for any thing that will be left for them to 
do. There will be no sufficient business for the members of a bar 
to follow, and the metropolitan courts will furnish no materials for 
their education. 

The outline of the project is, to fix in each county a judge, 
being a barrister of standing and character, at a salary of 2000/. 
a-year, and a suitable establishment of officers. Tne court to 
have exclusive jurisdiction over ordinary matters under 100/. 
value, and to any amount when the parties can be got in the 
outset to consent. As regards minor demands, the jurisdiction is 
to be final, and in other respects to be subject to review by motion 
before the judge at the assizes. The cause is to be in general 
tried where the defendant lives; the judge making a circuit 
among the principal towns twice a year. Besides his duties as 
judge, he is to be permanent arbitrator in his district ; to hold 
courts of reconcilement for optional resort before litigation ; and 
to have jurisdiction for the recovery of- legacies under a given 
amount. 

The prominent objections which have been urged to this 
plan are: 

1. Its inconsistency with the pending proceedings, by which 
local jurisdictions, such as the Welch judgeships, have been 
abolished as public nuisances, and increased force has been given 
to the central courts ; and the impolicy of settling any plan for 
supplying supposed deficiencies of the upper courts, till it is seen 
what they can, by ameliorations, be made adequate to perform. 

2. Independently of the enormous patronage which jsuch esta^ 
blishments in every county in England would throw into the 
hands of the crown (for it is not proposed that the people should 
have any voice in the appointment), the expence renders such 
a project perfectly ridiculous. It would amount to full 200,000/. 
a-year, while the expence of the metropolitan establishments 
would remain the same. 

3. The difficulty of finding suitable judges to discharge such 
various functions ; considering that if they reside wholly in the 
country, and are attached to one county, they will be open to all 
the objections which were fiital to the Welch judges; and that if 
they practise in town, much of the business of their courts must 
stand still, and be sacrificed to their professional interests. 

4. That no security can be obtained for due and economical 
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dischai^ of, and control over, the interlocutory business of such 
courts; T^hile, on the other hand, in the upper courts, this is 
cheaply and satisfactorily administered by the judges on summons 
at their chambers. 

5. That such an lidministration of justice involves either in- 
cessant appeal, or universal vagueness and laxity of legal 
principle. 

6. The plan is directly opposed to the rational principle of 
acting in r^orms on the ba^is of established institutions, and can 
only be carried into effect by the dislocation and degradation of 
whole classes of society ; classes, too, to which the deepest interests 
of almost every m^mbet of the community are committed, and 
from which the occupants of the most responsible offices must be 
selected. 

The stq>posed advantages of the project are denied, or met by 
counterbalancing inconveniencies. 

1. The theory of dome^^ic Justice proceeds on the supposition of 
disputes lying between neignboiir and neighbour ; whereas, in a 
commercial country like this, the large deiuers have customers all 
over the kingdom^ whom they must foDow, with their witnesses, into 
the courts of the respective districts^ and, of course, through the 
agency of as many local attomies. 

2. The plan gives no greater frequency of trial of causes than 
the present two circuits in the year afford. 

3. As to cost — the legislature will be in the dilemma of either 
^ying insufficient remuneration to practitioners, from which would 
arise one of the worst pests of society ; or, if they are allowed a stiffi" 
cienfremuneration, it may be aisked why it should be assumed that 
the practitioners in the upper courts require more f For all other 
purposes of business, concentration is, from choice, resorted to, 
as both a convenience and a saving of expence. Office fees must, 
in order to maintain a judge and his establishment in every county 
in England and Wales, be on a higher scale than would be ne- 
cessary to remunerate the existing town establishments for doing 
the duty, especially as, whether they do the duty or not, they must 
still be kept up. The sweeping away of the Welch courts, and 
transferring their business to the upper courts, did not render it 
necessary to give to the latter one officer more. 

4. The proposed appeal to the judge of assize is objected to, as 
being not only necessarily exceedingly expensive and dilatory, but 
inadequate to the purpose ; it nevem being expected that very 
sound law can be administered in the hurry of an assize. There 
is no doubt that even a motion in Term would cost less than a 
journey to an assize town for such a purpose ; and an application 
by summons to a judge in chambers may be made at a small frac- 
tion of the expence. 
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The other fimctioiis of the local judge, though Bmch extoUed by 
the eulogists of the measure, aie probably mere specnlatiire make- 
weights. Arbitratioiis will go on quite as satisfactorily without 
them ; — ^there is no want of arbitrators if parties wish for them ; — 
and the functions of a referee are both inconsistent with and noxious 
totbe judicial character of such an officer. The courts of ^* Recon- 
dlement,^ in the only country whose extent of dealings renders it at 
all parallel to this, are consiaered a mere jest, and deserve to be so. 
As to the Legacy, court, no common law juc^ can usefully handle 
the majority of cases, which would arise, and he would be con- 
tinually in conflict with the Equity courts, which can easily be 
sQrmed with a siunmary jurisdiction, quite as cheap, and much 
more efficient 

To help out the project, arguments in favour of it have been 
drawn from the supposed success and efficiency of an alleged 
parallel jurisdiction in the Sheriffs^ courts of Scotland. The pre- 
cedent, however, has been searchingly examined by our ** Quar- 
terly Law Magazine,^ and the less that is said on that head the 
better for the mscretion of those who could venture on calling into 
court such evidence. >A better parallel might have been found in 
Ireland; where those who best know what has resulted, testify 
that it would be far better for the country if debts were wholly 
irrecoverable. 

If it be considered desirable to try the effi^t of having causes 
of an inferior amount tried nearer home, and before judges of a 
lower degree, there are means of making the experiment at small 
cost ; preserving all the advantages of the despatch, secrecy, and 
cheapness of the central conduct of interiocutory business. Let the 
experiment be tried of reviving the county courts, by somewhat 
extending their jurisdiction, and giving tne sheriff a competent 
assessor. He might make progress through the principal towns 
two or three times in the year, at intervals between the assizes ; 
and, in addition to the records of his own court, he might receive 
and try such of the minor records of the upper courts as the par- 
ties chose to entrust to him. There would be no difficulty in 
fixing, from the first, a lower scale of official fees, in the upper 
courts, on actions for the recovery of small debts ; and these would 
form the class of actions in what the plaintiff was entitled to try 
before the sheriff ^s assessor, when coming into the district where 
the parties or the witnesses lived. Any complaints as to what 
occurred at the trials could be summarily heard, at the smallest 
possible cost, ty summbns before a judge in town. 



\ 
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LETTER YI. 

Nov. 1830. 

In following up our view of the past, by an estimate of the 
probable future course and results of reform, I come next to its 
^' Real Property^^ branch. We have seen that the Commissioners 
be^n by opening the whole ground in form, and showing more 
rehsh for theoretic than practical projects ; — that Sir R. Peel fell 
in with their idea of doing nothing till their budget was complete; 
and that they were the first to find out that they were on the wrong 
scent, and to endeavour to get out of the train, which, ^when once 
announced and partially acted on, it would perhaps have been as 
well to have adhered to, in order that the public might have had 
before it a connected plan of operations. 

The Commissioners are now most anxious to have the question 
o£ General Registration settled, f * * * * 

If the decision be in favour of establishing registration, there 
arises a new field of discussion as to its plan and extent. The Com- 
missioners^ scheme of practical details seems ingenious and accurate. 
But as to their principles, one is rather surprised to see them 
shrinking from imposing registration as an essential to the formal 
validity of a deed, and refusing to treat the public register as 
notice^ yet venturing to go so far as to give preference to a regis- 
tered over an unregistered deed, of which the party possessing 
himself of the registration had full notice. As far as my acquaint- 
ance goes, practitioners, especially in the coimtry, consider that 
there should be no middle course ; that registration will owe its 
merit to its imiversality ; that the moral wrong which will other- 
wise be frequently worked, will be more hideous than any ever known 
in the present system ; and that the object never will or can be 
attained if the registry be not made imperative and essential. 

To proceed to. the other branches of real property reform. My 
own conviction is, that as regards expence in the ordinary routine 
of conveyancing, the direct and immediate savings likely to be 
efiected will be less than may be popularly expected. In the 
casual, and certainly very vexatious, heads of expence — the fines 
and recoveries — the miserable waste about administrations, &c. 



f The writer here enters into a discussion of some length on Registration, the policy 
at necessity of establishing which, in this country, he doubts. We have taken the liberty 
of omitting this argument, both because we differ from his conclusions, and because, 
befoie these sheets appear, the matter will probably have been fiilly canvassed and exa- 
mined in parliament. We agree with him in one position, that, to carry the plan into 
foil effect, ensure its adoption,^ and prevent fraud and mischief, r^stration must 
be made obligatory, and essential to the validity of the instrument.— Ed. 
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with r^aid to tenns of years— -and some other obvious nuisances 
of that sort, much will no doubt be lopped away. Shortening the 
period of limitation, and consequently thie length of deduction of 
title, will also effect » good deal. 

I will now enumerate a few among the practical points which I 
consider call for immediate attention; and wnich, being attended to, 
would, in my judgment, work nearly as much real good as can be 
expected. To these I would ]^stpone fox cooler consideration 
at our leisure, all the more speculative projects of the Commis- 
sioners. 

1. The abolition of fines and recoveries (the latter of which, 
by-the-by, conveyancers could long ago, if thej chose, have 
abolished fyr themselves, by a simple provision in every set- 
tlement). 

2. Proper regulations as to passing married women^s estates ; 
and as to dower; which should attach to no lands but those of 
which the husband dies seised. 

3. A public register and index of judgments, crown debts, &c. 
leaving them to expire of themselves, when of a giv6n age, if not 
acted on by execution. 

4. New and shortened periods of limitation of rights and 
actions. 

5.. Some new provision as to terms, and the representations 
thereto ; — ^if they are to be tolerated at all, and cannot be got rid 
of by some new and effectual plan of makhig available charges 
on land. 

6. The establishment of a good parochial or district register of 
births, marriages, and deaths. 

7. Facilities for examining, and taking extracts of, all fnatters 
of record, without the enormous fees now exacted. 

8. A repeal of the extra duties at present laid on feoffinents, and 
bargain and sales ; so as to enable small properties to be conveyed 
by simple and cheap assurances. 

9. A repeal of the statute requiring bargains and sales to be 
enrolled; with provision for properly indexing such as may be 
enrolled ; confining them to one court, and putting the fees for 
enrolling, and for copies, on a cheap footing. 

Having thus assisted the holders of land, it will become equally 
proper to assist the enforcement of adverse rights against 
them, by — 

10. An improvement in the means of enforcing executions sum- 
marily against real estates, and subjecting them in all cases to the 
payment of debts. 

11. Improving and simplifying the remedies of a mortgagee; 
giving the Court of Chancery power to sell, and to grant exe- 
cution for any balance still remaining due. 
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12. Arming the Court of Chancery generally with greater power 
in sales made under its direction ; and in particular making the 
execution of conveyances by the master a sufficient title to 
purchasers. 



LETTER VII. 

Jan. 1, 1831. 

My task of correspondence would have closed by taking a short 
survey of the state, progress, and prospects of Chancery Reform ; 
but an interval has elapsed since my last letter, which gives a 
new character to the whole work. New actors are on the stage ; 
William the Fourth, after a few months^ hesitation, has thrown 
himself upon the reformers, and their principles are now to have 
full course. While the results are still imcertain, however, and 
before we have time to discover what operation the change will 
have upon the immediate subject of these letters, I shaU con- 
tinue such observations as occur to me on that division of the 
subject which I had reached. 

I have already observed, that the equity courts, in their pro- 
gress towards reformation, are placed in a position of great disad- 
vantage, by the striking difference in tone and principle, between 
the results of the Chancery commission and those of the two 
other boards. The former commission has given us no land- 
marks ; laid out no plans on which any reformer would be now 
satisfied to act. The public would hardly bear the expence or 
labour of a fresh inquiry ; and yet without it, or an effectual sub- 
stitute, in the superintendance of some official department, 
nothing can be looked for but insulated measures, originating with 
the heada of the court, or with persons who, starting up as 
amateurs, are found willing to undertake particular projects of 
their own. 

We have seen that, of late. Equity reform has been abandon* d 
to the head of the court. In this work Lord Lyndhurst did next 
to nothing. Yet it is hardly fair to apply strong language to his 
mode of proceeding in an arduous task bequeathed to an inex- 
perienced judge, in addition to the usual burthens of a post too 
heavy, under any circumstances, for common strength to bear. 

The truth is, that the head of the court is not a fit person to 
select, as the originator, on his own responsibility, of effective 
reform, were it ever so much in his heart. 

1. He generally comes from another branch of the profession ; 
and is placed nominally above judges much more conversant with 
the business than himself, and whose opinions, therefore, if dif- 
ferent from his own, nulli^ his authority. 

2. He is obliged to take a great deal, — ^as to details-, every 
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thing, — ^upon trust from those who surround him, and who arie all, 
more or less, interested in keeping things quiet. He is a sort of 
Lord Mayor, who has notoriously only a short lease of his splen-^ 
dour, and brief opportunities of knowmg his office, or gracing it. 
Some of his principal officers, moreover, go and come with mm, 
and therefore Know as little as he does. 

3. He is a politician, and a cabinet minister, necessarily treat- 
ing his judicial character as secondary ; and weighing all things, 
more or less, with relation to his position in the state. His mea- 
sures, therefore, whether bad or good, are opposed or supported 
by rival political parties, with little reference to their merits. 

4. He is himself, as a judicial officer, paid on a radically vicious 
plan. He is supported by fees, exacted for hindering justice as 
often as expediting it; of which fees he bears all the odium, 
though others gain far more by them than he does. If he is ex« 
pected to be a reformer, the public should first give him freedom 
and character, by destroying this system. 

5. It is always a delicate tasK for a judge to be busy in 
changes in the constitution of his own court. He is em- 
barrassed by many difficulties arising out of his judicial cha- 
racter, his connexion with the bar, and other circumstances, which, 
if they really do not influence him, are believed to do so. His 
station also tnrows difficulties in the way of free discussion of his 
projects, where the arguers arc all, more or less, dependant on 
nim in their professional prospects. 

What then is to be expected ? Lord Brougham, if ever so well 
fitted by nature for the work of regeneration, will have a fair right 
(as he granted to Lord Lyndhurst) to claim some allowance of 
time for understanding his subject, if his is to be the ihovins 
power. Before he feels himself strong enough to grapple with 
the evils he perceives, another can£date for experience may 
succeed him. 

Can effisctual progress in measures requiring so much minute 
detail be expected from individual members of the legislature ? 
Sir E. Sugden now speaks, and Mr. Spence has always spoken out 
plainly ; but they are practising hamsters, their time is ftilly oc- 
cupied, and they must be subject to their influences as well as 
other people. I lay out of the question, that topics of this sort 
might ^ ust as well be discussed on the hustings of Covent Garden 
as in the English^ jHouse of Commons ; so that no individual can, 
without some powerful official support, carry through a measure 
introducing much detail. Such a . body may, like our country 
rioters, break up the suitor''s *^ thrashing machine,^ but would be 
just as incompetent to put it together again. The vice of the 
Court of Chancery does not lie in this or that particular depart- 
ment or movement, which can be remedied by the will of the legis- 
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latuie declaring " this shall be,'" or *^ this shall not be."^ In all 
its pactical details the machine is clumsy, complex, and ill- 
fashioned. The tone which its mode of working gives to every 
department is bad. It is like a great trading concern, carried on 
upon a slovenly imbusiness-like system. It requires well-conducted 
reyision, from patient practical men, applied to each and every 
step of its procedure. Its forms are bad*: it makes every move- 
ment sluggishly. To cure it, its practice must be re-written ; and, 
at every step, the mode in which each workman does his part must 
be looked into and reformed. 

I have probably the majority against me, but ^^ minorities are 
often virtuous,^^ and my honest conviction is, that if such a search- 
ing purification were applied to the court now before us as it is 
very capable of receiving, it would have far greater efScacy and^ 
far less impotencies than the courts of law either have, or are 
likely, under any circumstances, to have ; that the quantum of busi^ 
ness done, and to be done, would enormously increase ; and that it 
would transact it with as much facility as any other tribunal, and 
with more complete success in the attainment of real justice to the 
suitor. 

Much discussion has lately arisen about the necessity of 
strengthening the judicial power of the court; and I suppose 
that, considering the opposition given to Lord Lyndhurst^s pro- 
position for ad<Ung anotner judge, a contrary course must now, 
^m a regard to consistency, be pursued. I am thoroughly con- 
vinced, that if the court were what it ought to bfe, the present force 
is not sufficient for the proper administration of the business which 
would be done there; and that assistance must be afforded, either by 
new judicial force, or by removing part of its business, as might be 
easily done, for instance as regaros bankruptcy and lunacy, to the 
Eqmfy side of the Exchequer, when effectually separated from the 
Plea side. That court has been nursed up by the legislature, 
and has a whole tribe of officers who are almost without any thing 
to do. 

Several circumstances concurred towards a plausible and suc- 
cessful opposition to Lord Lyndhurst's new-judge plan of last 
session. He brought it forward unaccompanied (at least on an 
equal footing) by other measures,, without which it looked like 
mere evasion. Again, the plan was very unpopular with the bar, 
who now manage (though in an exceedingly inconvenient maitner) 
to ply backwards and forwards between four courts of equity ; 
but who must have divided if a fifth had appeared ; unless the 
courts were built on a radiating principle, with a central panopticon, 
where the practitioner could be deposited, and move to one or other 
court as called for. 
In considering the judicial arrangements of the Court of 

VOL. III. — JU. 
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Chancery, one cannot help noticmg the impolicy — ^looking at the 
interests of the suitors it is not too strong to say — the frauds of 
making the administration of justice in this court subordinate to 
the political functions and qualifications of the judge. Whenever 
politics are in a shifting state, a perpetual harlequinade is going 
on ; — unlike the dramatic movements, to be sure, in one thing, (but 
nullum simile quatuor pedibua currii)^ that at the end of the 
chapter persons and things do not return to their original con- 
dition, for each actor quits the scene and the public pays his 
pension. Nothing can be more absurd than that a host of con- 
flicting cares and duties should distract thejudge^s mind,T7hiIe po- 
litical aptitude is often made his qualification, T^ith just as much 
reason as Bishop Williams had ror resting his claims upon his 
intimacy with Hebrew. Can it be expected that the suitor 
should DC well pleased to have a question regarding, perhaps, all 
he has in the woild^ made the hornbook of a novice ? 

The late change in administration has placed this evil in open 
day-light. Sir Anthony Hart, an excellent chancellor of Ireland, 
was avowedly removed because he was a lawyer and not a politi- 
cian. The minister declared that it was inconvenient not to have 
a political confidant in the office. The suitors mav think that 
mischief to their interests ought to outbalance sucn an incon- 
venience, but Littleton may tell them that ^' la ley voet plus tost 
suffer un mischiefe que un inconvenience.^^ The subordinate 
ofiicers are similarly affected. A parliamentary complaint was 
made as to the appointment of persons not considered to be the 
best qualified. Lord Brougham was obliged to confess the fact, 
but asked how was he to find persons most competent to the 
duties, who would undertake them on such a tenure of oflide ? 

There is only one common sense movement ; and if Lord Lynd- 
hurst, in his plan of appointing a fourth judge, was aiming at it, 
he was doing well. The Lord Chancellor must leave the court, 
and be as much a stranger to it as the Chancellor of the Exchequer. 
In his place there should be another Vice Chancellor; — I should say 
two, for I am convinced that important causes should be tried by 
a bench ; — and the basis should be laid out for an efficient court of 
appeal from Chancery and the Exchequer, in which the Lord Chan- 
ceUor might be the official or nominal president. 

At any rate, one or two inferior judges of the court could be 
amply employed in despatching on summons much of the inter- 
locutory business of the court, and in conducting some improved 
plan for taking evidence. 

The proceedings of parliament, since its meeting in November, 
have given no earnest of connected movement. If there were men 
enough in the House of Commons Tfho were adequate to the task, 
and who would be above squaring their motions by their poli- 
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tical interests, the present would be a most auspicious time for 
forming an active committee to organize some connected scheme i 
especially as several branches of the subject, such as those of plead- 
ing and evidence, are as yet ^uite untouched, and require much 
patient consideration. Two nights have been devoted to a debate 
on the subject, ending in nothing. Sir E. Sugden, now in o{>po- 
ritidn, opens by a long exposure of all the abuses, about which, 
when in office, ne (being undier orders) said nothings and seems to 
be announcing somethmg very original. Mr. M . A. Taylor re* 
ceives the convert; but says, very truly, that he himself has been 
preaching the same sermon half his life. Mr. Williams who, with 
the late administration, supported the additional jiidge^s bill, now 
contends for abolishing the court altogether. M)r. Spence makes 
a good practical speech, which is only objectionable because spoken 
on an occasion when it can do no good. Mr. Campbell (the head 
of the ^* Real Property**^ Commission) contends that the best 
chanceUors must be common lawyers,— or men who know nothing 
of Chancery business ; and after two nights^ discussion of this sort, 
the matter is going over to a third, when a member of the govern- 
ment evinces their concern about the matter by counting out the 
House. 

The genuine reformer of the Court of Chancery must start with 
a provision (like Sir Robert PeeFs as to the other courts), for 
taking into the Treasury, or to the Dead Fund, all the fees now 
received — ^paying the present officers a proper remuneration — 
giving the Lord Chancellor a salary — ^remodelling the scale of pay- 
ment for work actually done in the offices, and abolishing all other 
demands as so much plunder. You have no conception what the 
reduction would amount to, after paying every one liberally. At 
present it seems to be held beneath the dignity of the court, to 
leave its lowest functionary without a handsome establishment — 
" The very humps of its dwarfs are impressed with dignity,'' of 
that sort at least. None of its subalterns work for less than luxu- 
rious incomes, derived from what they call " reasonable'' fees — 
reasonable in Lord Coke's sense of reason, which " is not to be 
understood of every unlearned man's reason, but of artificial and 
legal reason."^ 

The ground would then be laid for real reform in the court; 
and whatever be the ultimate development of the details, the fol- 
lowing measures at least are absolutely necessary. They are not 
difficult to accomplish, and without the greater part of them, any 
patchings up are and must be nugatory. 

1. The abolition of the patent places, and the performance of 
the duties of all offices by the actual holders. 

2, The reduction of fees to a standard proportioned to what is 
necessary for the fair maintenance of the offices. 

g2 
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3. Tbe establishment of an offiee for aeafing all writs by stamp, 
on presentment to the officer for that pinpose; snch writs to be 
shortened and sunpMed in form. 

4. The abolition of the Six Cleiks, and conversion of their office 
and the Report Office into one general office of record. 

5. The abolition of recitals in decrees and orders. 

6. An arrangement for the cheap and summary disposal of inter- 
locutory matters of practice before a judge on summons. 

7- An improvement in the mode of taking evidence ; I should 
suggest diat it should be taken viva voce before examining judges, 
who should also transact the interlocutory buaness of the court on 
summons. 

8. The abolition of ^^ copy money ,^ and other burdensome fees 
in the masters^ offices ; with some arrangement for the more efficient 
performance of that part of the court^s business. 

9. The appointment of taxing masters ; and perhaps of two or 
three accountants of the court, to whom mercantile accounts could 
be committed. 

10. A more summary jurisdiction in cases of legacies. 

11. Arming the court with suitable writs for the enforcement of 
its decrees. 

12. A revision, digest, and amendment of all the orders of the 
court, so as to form a convenient code of practice. 

A great deal of this you have got through (though, observe, your 
New York Chancery reform is very far fit>m what it should be) in 
a fifth of the time, and probably at a twentieth part of the expence, 
it has cost us to talk about it; what we shall do in this -stirring 
season remains to be seen. 



LETTER VIII. 

January, 1832. 

Truly the " Sailor King'' bids fair to rank in history as the 
British Justinian, at least, if laws are to be measured by quan- 
tity. A year has elapsed since the date of my last letter to you ; 
but during that year I have had no breathing time, no resting 
point on which to stand and review, for your information, what 
nas passed, or to anticipate what is to come. The first session of 
a renactory parliament nas sat, and it has been its last. Within 
the same year has begun and ended the first session of our king'*s 
second parliament, elected in the full vigour of reform ; and while 
I write the houses have adjourned, after commencing their second 
campaign. What a season, you will exclaim, for real progress in 
the cause of legal reformation ! Mr. Brougham is, and for more 
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than a year has been. Lord Brougham, Lord High Chancellor of 
England f Nous verrona. 

The first questions you would of course ask would be, ^' Have 
the mode and spirit of your proceedings in the good work been 
improved?'' ** Have the law officers of the crown, under a re- 
forming administration, been instructed to attend tp the subject — 
to la^ regularly before parliament the propositions of the boards of 
inquiry ? ' — For the expences of these boards, by-th^by, I see no 
less than 39,000/. voted this year, at the instance of the Chan- 
cellor of the Exchequer. — " Have those in the administration, 
to whose care- such matters would naturally fall, superseded the 
former scheme of discordant and heterogeneous law-patching, not 
only by interposing their advice, but by setting a better example 
of forming and pursuing a connected plan of operations ?^ To 
these questions the answer at present is in the negative. The 
present Attorney and Solicitor-general trouble themselves far less 
about the matter than those who went before them; and their 
superiors appear to follow the old system of each riding, and 
letting every one else ride, his own particular hobby, his own road 
and ms own pace. 

In the first session (which lasted five months, from November, 
1830, to April, 1831) we had, as usual, many projects, but made 
little way. The biUs moved were, with their results, as follows : 

1. A bill was quickly passed to amend Sir James Scarlett^s act 
of last session. 

2, 3. Sir E. Sugden brought in two bills, the one for amending 
the statute of frauos, the other as to the attestation of instnunents ; 
both were pending at the dissolution in April. 

4, 5. Lord Wynford had also pending at the same period, a bill 
to carry some of the Commissioners^ alterations much farther than 
they proposed ; and another .bill, of a very honest character, for 
making absentee landowners pay their debts. 

6 to 11. Lord Tenterden, during this and next session, has as- 
sumed the practical task of carrying into efiect such of the pro- 
positions of the Commissioners as he approves. His lordship is a 
very moderate reformer ; things will go but little way if they move 
no farther than he will carry them ; but it is pleasing to see any 
thing done, and done, too, in a business-like manner. 

The three of his bills which passed were imquestionably good. 
— They are, 

1. For power to examine witnesses abroad, or otherwise 
incapable^of attendance at the trial. 

2. For amending the practice in mandamt^s and pro- 
hibition. , 

3. The rejected measure of last session, for giving judg- 
.ment in ordinary cases immediately on verdict. 
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4. The ymj qiritiiimhh frapooOiHi of maMmg a judge 
to eoapd wfiwu. to aa iiifuwwiiMi indmdaal ofliis nomi- 
natioiiy if the pntiet cumot agree. 

5. A fain for gmng die comli of hnr power in ** inter- 



6. A bin fiir a hmiH r Ae hnr of f ee uLi|iti on and limitation. 
12 to 17- Mr. Caai^cDy as head and pediametitaiy lepre- 
sentatiTe of the ^Beel Property'" CoouniHian, bat on his oun re- 
qponflbifi^ (the goTcmmcnt keepii^ ckar of commitfting them- 
feWeSy eren in opinion), intiodnoed n faiDs, whidi ^ came like 
shadows — so deputed.* 

1. A seneial registnidon bin. 

2L a bin to amend the law of dower. 

3. A bintoamendthelawofcnrtesj. 

4. A bin to amend the kw of inheritance and descent. 

5. A bin to amend the kw of prescription and limitadon of 



actions (pending of coarse at die same time with Lord Ten- 
terden^s different propoadon in the Lords^. 
6. A bin to abolish ^' fines and lecoTeries.^ 
18. Lord Eldon had a bin for *< amending the bankrupt laws.^ 
What it was and what became of it, I do not trace. Let us hope it 
was intended to remoTe the scandalous job perpetrated by his 
former bankrupt amendment act; which rendered it necessary to 
have two barristers attending an meetings under. country com- 
missions, and moreover doubled the fees of each ; a real grievance 
and imposition, which Lord Brougham has since left as he found it 
19 to 22. Lord Brougham produced four bills, which found the 
five months too short for their passage. 

1. His local courts^ biU ; — ^not since heard of. 

2. His bankruptcy court biU. 

3. A bill as to the registrars^ and mast^rs^ offices. 

4. A bill to carry into effect some provisions planned by 
Lord Lyndhurst^s to lunatics^ estates. 

23. A bill by Mr. Freshfield (a solicitor) for amending the bank- 
rupt laws shared the fate of the majority. 

While this was going on, the rival legislature, created by Sir 
James Scarletf s act (which enabled eight judges to bind all the 
courts) began to take upon itself the dealing, as far as its authority 
enabled it, with insulated, points. The power was primarily in- 
tended to enable the judges to reduce the discordant practice of 
the three courts to uniformity. I before remarked that it would 
have, perhaps, been wiser that the legislature should itself, with 
the advice of the Commissioners, have first settled the basis. The 
first use made by the judges of their power has been to originate 
plans of refdrm of their own ; and accordingly a series of rules was 
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issued in the summer, taking up and modifying portions of the 
Commissioners' suggestions. The result was to alter the practice 
in '^ bail,^ and some other details, and to curtail the forms of ^^ de- 
claration" in ordinary actions. 

It is good to see the judges disposed to improve the practice of 
their courts; and improvement, it certainly is, to simplify and 
shorten pleadings. Yet a reformer may be excused if he doubts 
whether this be the right way to deal with the subject. Inde- 
pendently of the annoyance to practitioners, occasioned by a coii- 
tinuing series of detached innovations, any such regulations must, 
without parliamentary assistance, be necessarily very incomplete ; 
nay, they are often of dubious tendency, — sometimes positively in- 
jurious, — ^when unconnected with other measures, out of whicn, in 
fact, they ariise, and without which their efiBcacy must at least be 
limited. 

Take an instance; the Commissioners contemplated a bill 
(which, in &ct, has been long drawn, though no one has attended 
to its progress) for simplifying and rendering uniform all the 
present varieties of initiatory " process," and providing also for 
relieving suitors from many of the restrictions and hindrances in 
the way of justice, imposed by the " terms." Assuming this 
done, it naturally followed, that the plaintiff being no longer 
obliged to hasten forwards so fast, a derendant might be indulged 
with some locus pcenitentiiB-^some interval between the service of 
process upon him and " declaration" — so as to prevent proceed- 
ings being precipitated to increase costs. 

In framing their new rules the judges seized on the last idea, 
and required all plaintiffs, under all circumstances, to wait six 
days between " service " and " declaration," not even allowing 
a party to proceed at his own risk of costs. So that (there being 
no concurrent relaxation of the restraints of term) every plaintiff's 
position is, for the protection of some defendants from occasional 
vexation, enormously deteriorated. In distant; part^ of the country 
he, in short, loses one-third of the term, • already inconveniently 
short. 

Again, as to the shortening of pleadings ; the Commissioners 

E reposed to accomplish this as part of a new system of pleading, 
aymg for its object to cut off much useless evidence, by putting 
in issue something like the real point in dispute. As abbreviating 
the forms would render necessary a new standard of remur oration 
to practitioners, (they being» at present paid on a most impolitic 
scale, that of length), and as the alteration in the substance of 
pleadings would vary the stages in which certain responsible duties 
would have to be discharged, the Commissioners meant to remodel 
the whole system of costs, and to adopt one applicable to the new 
state of things. The judges meantime seize on the mere pro- 
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podtkni of thorteiiiiig dedcratknu, dropping all attempt (perhaps 
nom want of authority) to reform die general scheme <if pea^ng, 
and taking no notice at aU of the subject of costs. A new scale of 
the latter is of course in preparation. Bat it will be one which 
must be again altered hereafter; becaose the views of the Com- 
missioners, on which they would frame the erentual standard, do 
not apply to the present change ; which merely substitutes one 
number of words for another, and has no rebition to ulterior and 
more important objects. 

The opening of the Court of Excheauer has operated Tery little 
in relief of the Court of King^s Bencn, or towards an equid dis- 
tribution of business. From the want <if cotemporaneous reform 
in the Common Pleas, the Exchequer has gained at the expence 
of that court, which rather wanted business, than had it to spare ; 
and, moreorer, the efficiency of the Court of Exchequer, both in 
its equity and common law hranches, is impaired by the want of 
effectual separation of the two departments; Nothing can be more 
absurd, than that it should hare one orer-worked judge, and four 
men of leisure. 



LETTER IX. 

January s 1832. 

A second parliament having been called, its first session lasted 
four months — from June to October ; and once more the mush- 
room tribe thrust forth their heads, as follows : 

1, 2. Sir Edward Sugden is early at his post and produces his 
bills of last session ; but again they are unable to make their way. 

3» 4. Lord Wynford^s two bills are also in the field ; the one 
directed towards compelling absentee landowners to pay their 
debts, was successftmy opposed by the Whig Chancellor of 
Ireland. The other bill^was pending at the session^s close. 

4 to 6. Lord Tenterden brought &rward his three dropped bills 
of last session : of these the ^^ Interpleader ^ bill , (an excellent 
measure) is now passed. 

7 to 12. Mr. Campbell opened his budget of six bills ; with the 
same success as before. 

13. Mr. Freshfield also again failed with his bill. 

14. An act passed, amenmng Sir R. PeeFs " Fees biU.** 

15. Lord Brougham moved, I think, through one stage towards 
the end of the session, a bill of reform in some of the Chancery 
offices, of which nothing more has been heard. 

16. He succeeded in passing his ^^ Bankruptcy Court bill.^ 
The mode in which this bill found its way into the statute- 
book, is, independent of any question of merits, Tcry illustratiYe 



1832.] History of Law Reform. 89 

of our mode of proceeding. From the beginmng of July to the 
end of September it was pending or sleeping in the Lords ; till 
at length the House of Commons had about a fortnight allowed it, 
in autumn (at a period when the House never sits, and never would 
have sat, but for the extraordinary occasion of the reform bill), 
to proceed de die in diem, parliament being kept together for the 
purpose ; the ministry obviously exerting aJl its strength to carry 
it, as it became an important point not to lose such a measure of 
their own, after their defeat on the reform bill ; and the country, 
open-mouthed at any arguments, bad or good, which emanated 
from the only persons likely to discuss the measure, because they 
came from the ranks of those who had opposed the great project 
of reform. Was it likely that a bill of this sort could, under 
such circumstances, be fitly discussed on its own merits ? But it 
seems fated, that even such subjects as the improvement of the 
administration of justice must either be neglected, or canvassed 
amidst the halloos of contending parties. So high was the excite- 
ment carried, that the Lord Chancellor did not scruple to reply, 
nightly, in his place, to the arguments of the preceding evening in 
the otner house ; all this operating of course so fiercely through 
the newspapers, that I veriW believe many fancied the bankruptcy 
bill as vital as Lord John Russell'^s. 

As to the bill itself, which was so needlessly made the subject of 
all this precipitancy, and of which I send you a copy that you may 
judge for yourself, I do not feel inclination to say much. Though 
a ricketty bantling, at present the wonder of Westminster Hall, 
its parentage entitles it to respect. While we may lament that so 
much energy was not exerted to better purpose, we cannot dispute 
that the motives which originated it were good. The reformer 
laments to see the time in which so much good might be done, 
passing away in such projects, and justly fears that they will bring 
discremt and distrust upon better measures. Should the present 
administration unfortunately be unseated, I cannot help thinking 
that those among it who take an interest in the subjects of the last 
five years^ inquiries and discussions, will have something to answer 
for in neglecting the golden opportunity. What do we gain by 
Lord Brougham^s extended means of usefiilness, if he employs 
them only to emulate Lord Wynford in trying to rear up showy 
superstructures of his own, on foundations which both profess to 
laud, and both«omit to give any assistance in laying ? 

There is no doubt that our late system of town administration 
of the bankrupt law, as carried on by seventy commissioners, 
had become justly obnoxious to public reprobation, as not only 
inconvenient in itself, but as leading to impunity for other abuses. 
It is equally clear that the grand mischief might have been 
remedied, at a great saving too to the public, by me reduction of 
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the body to a smaUer number, pennanently dtting, and anned 
with more authority as members of a court ; taking good heed, 
howerer, not to increase enence, and defeat justice, by requiring 
or encouraging too strict lorms of proceeding, so as to. convert 
what is primanly an instrument for tne amicable division of assets 
into an arena for litigation. It was also good tP abolish the huge 

Sitent places connected with this or any other department of the 
w; and to make every practicable reduction m the expence 
and machinery of practice. It might have been afterwards con- 
sidered whether a separate judge of weight and experience should 
or should not be assigned to transact the judicial business, instead 
of committing it to the^Vice Chancellor. But all that really goes 
to the redress of the prominent mischiefs, is perfectly distinct from 
the creation of four judges, ten registrars, and thirty official as- 
signees ; at a cost absorbmg all the gain derivable from the other 
reductions. 

As to these four judges, the wonder is, what they can find to do. 
And why should there be four ? — ^four second or third-rate judges 
instead of one good one (if one was necessary), on the pnndple 
apparently of four black rabbits making one black horse ! It was 
said that they were a Court of Review; a Coiui; of Appeal: and 
that courts of appeal should have more than one judge. I think 
so too, and that nothing is more wanted than a real bench of ap- 
peal from the equity courts, which might include the real appeals 
in bankruptcy. But the word is here a misnomer ; the judge in 
bankruptcy has not one case in ten which is a case of appeal. 
His is an original jurisdiction : and for most of their business, 
therefore, the new judges will be a primary cojitt, with appeal to 
the very tribunal deprecated ; namely, to one judge^ tne Lord 
Chancellor. At this moment the state of business in the Court 
of Chancery renders any precipitate plan of removal of part of 
its burthen less necessary than ever ; and one is surprised to see 
a project for relieving it of a few weeks^ work in the year by the 
creation of four judges, patronized by the very parties who ex- 
claimed loudest against Lord Lyndhurst^s project of one addi- 
tional judge to share all the work. A large proportion of the 
bankrupt petitions, moreover, are either matters almost of course, 
or of so easy a character, that one judge of the most ordinary 
capacity can readily dispatch them. 

And why, it may be asked, should this vast machine have 
been created (the second now in operation in the metropolis alone, 
for we have an "Insolvent Court,^ which ou^ht to be at work 
on the same matter), for the administration of only a portion of 
one department of the insolvent law of this country — that branch 
of the law which requires more consideration than any other, and 
which must soon receive it ? In fact, it appears that the Common 
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Law Commissioners were, mt the t^ moment, considmng the 
whole system, and endearouiing to mould a cheaper, more equal, 
and just phin, of rendering debtors^ estates aTailaole. 

The second session of the present parliament commenced in 
Noyember, and, as yet, all that has been announced is the << Real 
Property^ budget of the two preceding sessions. The oj^osition 
to the registration bill clearly gains ground, as I expected it would; 
and I fear that its promoters will find that in trying to administer 
too strong food, they have lost opportunities for carrying less am- 
bitious measures. Mr. Campbeli|s tactics have not improred his 
chance of success. He has been much too fond of attributing 
unworthy motives to all practitioners who differ from him, when 
a little inquiry woyld have shown that none have been more 
active in other plans of reform by which they will lose much 
more. The administration, who have so long had before them 
the report on which this measure is founded, have not yet declared 
their views on the subject. The bill may probably reach a select 
committee — and there we shall witness one of the anomalies of 
British legislation. Committees sit in the momingy when lawyers 
have something to do which suits their interests better than to 
attend; and the discussion must therefore be given up to those 
who can know nothing about it. 

We hear nothing now of any plans as to the reform pf the Court 
of Chancery. This is rather surprising, considering that the Chan- 
cellor, and his brother (now one of the masters), must have inces- 
santly before them some of its worst abuses. After all that has 
been said, the system remains precisely as it was in 1825. The 
judicial business of the court is, however, in a much lighter state. 
The Chancellor's vast energies and powers of endurance have 
worked through the dense mass of his ''paper,'' and the arrears are 
nearly all disposed of. As, even in the worst times, arrears did not 
materially vary in their average amount, there is no reason why 
(after removing the current stock of a year or two's consumption, 
which used to be kept in hand) the court should not regularly keep 
down its business as it arises, and devote more attention than 
has usually been afforded to doing it satisfactorily. 

There is, however, clearly, no superfluous judicial force ; and if 
a bench were to be constituted (as some think it highly desirable 
there should), for hearing cert^n classes of business, more judges 
might still be wanted. Accidental circumstances contribute some- 
what to the presei\t state of the business. The Lord Chancellor, 
like other new chancellors, began by discouraging '^ motions." 
These used, before such a practised equity judge as Lord Eldon, 
to absorb great portion of nis time, and often very beneficially. 
The present Vice Chancellor's judicial character, also, is not 
such aa to promote this class of business in his department 
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Meantiine, the increased judicial despatch and the sitting of the 
Master of the Rolls in the morning, which renders it necessary 
that three registrars should be constantly all day in court, haye 
made the delays in their offices worse than ever. 

I ought, perhaps, to notice the additional difficulties which the 
subject of patronage throws in the way of reform, especially when 
that reform is conducted by the dispenser of it If a less mono- 
polinnff system could be devised than that which entrusts it all to 
one inmyidual, many practical objections to sundry reforms would 
be removed* New institutions require new officers. The ap- 
pointment must be somewhere ; and on the one hand the reformer 
hesitates about increasing the overgrown influence of the political 
head of the law, and on the other he cannot feel satisfied at 
letting such distrust (which the anti-reformers take care to foster) 
operate to defeat obvious plans of improvement. 

Thus stand the progress and prospects of legal renovation under 
our Whig administration. I should have observed, however, that 
during these parliamentary campaigns, a third report has issued 
from tne Common Law Commissioners. It is eminentiy practical in 
its character, as being directed towards several topics wnich are of 
considerable importance, though of less ambitious pretensions than 
the projects of which the- world hears more. When we ask why 
the law officers of the crown do not take care that such suggestions 
are properly brought at once before parliament, before they are 
forgotten, or before Lord Tenterden, as a legislator, or the nfteen 
ju(^es, in their corporate character, have castrated them, I know 
that the plea will be (and a very common one it has become), that 
the pendency of some one great measure absorbs attention, and 
must excuse the neglect of everything else. This year it has been 
the Reform Bill — ^next yeat it will be something else. The ex- 
cuse, if it be founded on truth, would only show that the legis- 
lative apparatus of this country is in a sadly deranged state. Why 
should attention to one matter of business incapacitate men of 
sense from attending ta their other concerns ? or why should they 
not divide their labour ? The truth is, that every minister ruM 
on as well as he can ; pushing forward what is essential to him- 
self, or what his government has committed itself to ; and getting 
rid of every thing else in the best way he can. He finds the 
House of Commons unwieldly in its number ; active only under 
strong excitement; totally unfit for the consideration of many of 
the subjects before it, and yet submitting itself to no system of 
advice or arrangement. Laws passed imder such circumstances 
may be good, but are more likely to be bad ; and are certain to be 
very imperfect. Indeed, it would seem that the more showy and 
equivocal a project is, the more it is trumpetted forth ^by the 
press, which> afUr all, iso little understands the subjects of its 
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eloquence, that almost every speech leported on these tojncs be- 
comes unintelligible nonsense ; — ^the more confidently do some of 
our complacent well-meaning politicians in the house extol it as 
the one thing needful ; — the more vehemently do its patirons de- 
nounce all demur or opposition to it as selfish and interested. 

FarewelL Give us your ^ood wishes. You will, I know, 
rejoice as much as I shall do if my prognostications turn out to 
have been too gloomy. 

Believe me, yours, &c. 

J. W. D. 

P.S. — ^While dosinff this long letter, a fresh importation of 
judges^ rules has reached me. They comprise more than 100 
regulations for the assimilation of the present practice in the three 
courts, and a few minor innovations. One of the latter is directed 
to remedving the blunder in the last code of rules, by which, as I 
before observed, the evils of '^ Terms ^ was increased by the 
adoption of part of a plan of aUeoiation. The plaintiff is now to 
be allowed in return four days after the two issuable terms to 
^^ dedare^ in. By reform, therefore, he now loses only two days in 
these two Terms; in the others he will still lose naf. The principal 
other innovations go to deprive a party of his costs of proving an 
instrument set out on the record, unless he has previously called 
for and been refused an admission. This is a narrow comer of one 
of the Commissioners^ plans. No relief is provided for the old 
abuse ofremanet fees. 

I continue of opinion that this patching system is altogether 
ineffectual, and for the most part mischievous. If we are to con- 
sider 'its adoption as notice to us that the Commissioners^ plans 
are not to be carried into effect at all ; or at least that the judges 
have attained that conviction from duly estimating the character 
of the government and its law ofiicers, the discovery is a morti- 
fying one, and we must draw the best consolation we can from Lord 
Tenterden'^s cautious bits of legislation and the judges^ tender ap- 
pliances. But if there be any chance of an honest termination of 
the labour on which the country is still expending thousands (which 
are, to say the least of it, improvidently applied, if it be fixed that 
nothing is to come from them), then I must assert that it is childish 
and useless to annoy practitioners and the public by continually 
emitting litde schemes of assimilation and regulation, in matters, 
most of which must be wholly recast if real good is to be done ; 
—schemes which '^ want the essential requisites of head and tail^— 
of well ammged purpose, or final adaptation. 
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Abt, v.— the barrister .♦— No. 2. 

SECTION II. 

HIS DUTY to HIS CLIENT. 

1. In considering his duty to his client, he reflects upon the pro- 
priety of his acting; upon the person for whom he should act; 
and nis mode of acting. 

2. He considera the principle upon which the professioH of 
an advocate is founded.-^FTom our tendency to err, the utmost 
caution is requisite in the discovery of truth, both in the natural 
and moral world. ^' If,^ says/ Lord Bacon, ^ you infer that the 
rays of celestial bodies are hot, because the ray^ of the sun excite 
heat, remember that the rays of the moon are lot^* If you infer 
that the blood of animals is warm, because human blood is warm, 
remember that the blood of fish is cold. Examine, therefore, b^ 
fore you decide. Try all things ; weigh all things. Wheii the 
different sons of Jesse were brought before Samuel in the house, 
he asked for David, who was absent in the field.^ 

If this caution ought, in general, to be observed in the discovery 
of truth, what vigilance must be requisite when deciding upon 
human conduct ? Who can tell all the windings and turnings, all 
the hollownesses and dark comers of the mind ? It is a wilderness 
in which a man may wander mote than forty years, and throi^h 
which few have passed to the promised land. Wisdom, therefore, 
is always anxious to assist its own judgment by the opinions of 
others : ^* Lord Bacon lit his torch at every maxims candle.*^ 

Requisite as caution is, in forming a correct judgment upon 
human conduct in general, what difficulties attend the discovery of 
truth in a court of justice, amidst a conflict of passions endeavour- 
ing to misIelEid, and where sensibility is often least able to do justice 
to itself. When the general feeling of the public respecting the 
dilatoriness of the Chancellor D^Aguessau was respectfully com- 
municated to him by his son, *^ My child,^ said tnfe ChaneeUor, 
^^ when you shall have read what I have read, seen what I have 
seen, and heard what I have heard, you will feel that if on any 
subject you know much, there may be also much that you do not 
know; and that something even of that you know may not, at the 
moment, be in your recollection. You will then, too, be sensible 
of the mischievous and often ruinous consequences of even a small 
error in a decision, and conscience, I trust, will then make you as 
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doubtful, as timid, and consequently as dilatory, as I am accused 
of being.^ To aid the judge, therefore, in eliciting the truth, it 
has been deemed expedient, except when the life of a fellow crea- 
ture is at stake, that he should hear the opposite statements of 
experienced men, who, in a public assembly, may be more able 
than the suitors to do justice to the causes upon which their in- 
terests depends 

3. He examines the reasons in favour and in opposition to this 
principle. — That the judge should be assisted by hesring every 
reason which can be urged, appears indisputable. If a judge is 
caDed upon to decide on any doubtful question, in chemistry, for 
instance, would it not be desirable that he should hear the conflict- 
ing sentiments of the same chemist, or of two eminent chemists ? 
Or in a doubtful question of insanity, to hear the opposite senti- 
ments of the same physician, or of two eminent physiciani(? 
Opposite statements by the same individual is the process in our 
own minds, and to which, after having heard all and weighed all, 
we are obliged to resort ; and it is a process not udknown in 
former times. When Alexander was feasting one night where 
Calisthenes was at the table, it was moved by some after supper, 
for entertainment sake, fhat Calisthenes, who was an "eloquent 
man, might speak of some theme or purpose, at his own choice : 
which Calisthenes did; choosing the praise of the Macedonian 
nation for his discourse, and performing the same with so good 
manner, as the hearers were much ravished : whereupon Alexander, 
nothing pleased, said, *^ It was easy to be eloquent upon so good 
a subject.'' *' But,'' saith he, " turn your style, and let us near 
what you can say against us :" which Calisthenes presently under- 
took, and did with that sting and life, that Alexander interrupted 
him, and said, *' The goodness of the cause made him eloquent 
before, and despite made him eloquent again." 

In the Harleian MSS., in the British Museum, it is said that 
Elizabeth, Queen of England, was a princess most entirely beloved 
of the people, for during her government pure justice and mercy 
did overflow in all courts of judicature. ^^ And in this peereless 
Queen's reigne it is reported that there was but one Serjeant at 
Law at the Common Pleas bar (called Serjeant Benlowes) who 
was ordered to plead both for the plaindn and defendant, for 
which he was to take of each party ten groats only and no more ; 
and to manifest his impartial dealing to both parties, he was there- 
fore to wear a party-coloured gown, and to have a black cap on 
his head, of impartial justice, and under it a white linen coyfe, of 
innocence." 

The statements by opposite advocates may not be most bene- 
ficial to the practitioner; and, as the advocate may profess feelings 
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which he does not feel, and may support a cause which he knows to 
be wron^; as it is a species of acting without an avowal that it is 
acting, It may appear at variance with some of our b^t feelings. 
It is, however, nothing but appearance. The advocate is in 
reality an officer assisting in the administration of justice, and 
acting under the impression that truth is elicited and difficulties 
disentangled by the opposite statements of able men. He is only 
troubling the waters, that they may exert their virtues. 

4. Satisfied with the principle upon tvhich the profeesian of 
an advocate is founded, he enters on his duties. 

6. He does not miw himself with the client or the cause, with 
the slanderer, the adulterer, the murderer, or the traitor, whom it 
may be his duty to defend. He lends his exertions to all ; himself 
to none. 

6 The result of the cause, except as far as he has an opinion of 
right, independent of the parties, is to him a matter of t»- 
diffisrence. It is for the coyrt to decide : it is for him to argue. 

7* In general he does not exercise any discretion as to the suitor 
for whom he is to plead, — If a barrister were permitted to exercise 
any discretion as to the client for whom he will plead, the course 
qf justice would be interrupted by prejudice to the suitor, and the 
exclusion of integrity from the profession. The suitor would be 
prejudiced in proportion to the respectabili^ of the advocate who 
had shrunk from nis defence, and the weignt of character of the 
counsel would be evidence in the cause. Integrity would be 
excluded from the profession, as the counsel would necessarUy be 
associated with the cause of his client. 

<< From the moment,^ says Erskine, in his defence of Thomas 
Faihe, ^' that any advocate can be permitted to say that he will or 
will not stand between the crown and the subject arraigned in the 
court where he daily sits to practise, from that moment the liberties * 
of England are at an end. 

^< If the advocate refusesi to defend, from what he may think of 
the charge or of the defence, he assumes the character of the 
judge ; nay, he assumes it before the hour of judgment ; and, in 
proportion to his rank and reputation, puts the neayy influence of, 
perhaps a mistaken opinion, mto the scale gainst the accused, in 
whose favour the benevolent principle of English law makes all 
presumptions, and which commands the very judge to be his 
counsel.^ 

Our advocate, therefore, does not exercise any discretion; to 
him it is a matter of indifference, whether he appears for the most 
unfortunate, or the most prosperous member of the community ; 
for the poorest bankrupt, or the noblest peer of the realm ; for a 
traitor, or for the King. 
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8. In same extreme cases he declines to act a^ advocate token 
the appearance of opposition is in violation of some of our best 
f^ngs.'^He wiU not, like LucitiSy proceed in judgment against 
his own sons. 

" Infelixj utrumque ferent ex fata minores.*' 

In these cases, before he acts or declines to act, he duly weighs 
his relative duties. 

9. He does not eaaercise any diseretionyfrom his opinion of the 
goodness or h<idness of the cause. — Burnet, in his Life of Sir 
Matthew Hale, says, '^ If he saw a cause was unjust, he for a 
great while would not meddle further in it, but to give his advice 
that it was so. If the parties after that would go on, they were to 
seek another counsellor, for he would assist none in acts of injus- 
tice. If he found the cause doubtful or weak in point of law, he 
always advised his clients to agree their business. Yet afterwards 
he abated much of the scrupulosity he had about causes that 
appeared at first view imjust, upon this occasion: there were 
two causes^ brought to him, which by the ignorance of the party, or 
their attorney, were so ill represented to him, that they seemed €p 
be very bad, but he, inquiring more narrowly into them, found they 
were really very good and just. So after this he slackened much of 
his former strictness, of refusing to meddle in causes upon the ill 
circumstances that appeared in them at first.**^ 

''But what do you think,^ said Mr. Boswell to Dr. Johnson, 
'' of supporting a cause which you know to be bad ?^ Johnson : 
'' Sir, you do not know it to be good or bad till the judge deter-* 
mines it. I have said that you are to state facts fairly ; so that 

Jour thinking, or what you call knowing, a cause to be bad, must 
e from reasoning, must be ftom your supposing your arguments 
to be weak and inconclusive. But, sir, that is not enough. An 
argument which does not convince yourself, may convince the 
judge to whom you urge it ; and, if it does not convince him, why, 
then, sir, you are wrong, and he is right. It is his business to 
judge ; and, you are not to be confident in your opinion that a 
cause is bad, but to say all you can for your client, and then hear 
the judge's opinion.**' 

10. He acts for the party by whom he is retained^ as long as 
his services are required, aiid no longer ; and, when no longer 
required, he may plead f(yr his opponent. — In the case of Mr. 
Shelly, argued in the Court of Chancery, a few years ago, all the 
King s counsel were retained against Mr. Shelly. In a cause, 
some years since, at Carlisle, between a peer and three orphan 
children of his steward, the peer retained every counsel at the bar; 

VOL. III.— JU. H 



9B The BarriBter. [April, 

and he succeeded in retaining the property till his death, when it 
was returned with interest and costs by his noble successor. Our 
advocate knows that opulence does not possess this power to 
oppress its opponent, by sending one brief to a counsel at the com- 
mencement ot a suit, and then rejecting him. 

11. He is ever ready to defend the accused ; particularly if the 
accusation is a pretext to violate the rights and liberties of his 
countrymen. If in the triumphant establishment of unwelcome 
innocence, he provokes the powerful, he secures what is far better — 
his own approbation, and the love and respect of .the virtuous. If 
«ver the praises of mankind are sweet, ^' if it is ever allowable to 
a christian to breathe the incense of popular favour, it is^ says an 
eloquent divine, ^' when the honest, temperate, unyielding advo- 
cate, who has protected innocence from the grasp of power, is 
followed from the hall of judgment by the prayers and blessings of 
a grateful people.'*' 

12. He is cautious in listening to the complaints of poverttf^ 
knowing that true charity opens its eyes before it raises its hand ; 
but when convinced that justice requires his exertions, he readilj 
assists those who are unable to assist themselves, always with his 
time, his talents, and attention, and, when necessary, with his 
purse. 

13. He is anofums to prevent or terminate litigation. — ^There 
are more differences settled in his chamber than in Westminster 
Hall. Where the contest is a bubble blown up by malice, he 
endeavours to disperse it. He makes not a Trojan siege of a suit, 
but seeks to bring it to a set battle in a speedy trial. 

14. Before he enters the field he surveys his forces ; which 
consist of his knowledge; his integrity; his proper estimate of 
worldly power ; his liberty of speech ; the succour and sanctuary 
of a free press ; and public sympathy. He knows that the admi- 
nistration of justice mainly depends upon the ability and the 
integrity of the bar. Who, in times when our liberties are 
threatened, when power is attempting to estend its influence ; who 
but men of ability can be expected to resist these invasions ? Is 
it to be expected that the herd who follow any body that whistles 
to them, or drives them to pasture, will have the honesty and 
courage, upon such occasions, to despise all personal considerations, 
and to ^ink of no consequences but what may result to the public 
from the faithfrd discharge of their sacred trust ? 

15. He is diligent in discovering the merits of bis clients case: 
—He remembers the old adage, " They who are quick in search- 
ing, seldom search to the quick.'" 

16. If the cause be difficulty his diligence is the greater tojind 
it out'^lf a leading case be out of his practice, he will take pains 



1832.] Th^ Barrister. 99 

to trace it through the books, and prick the footsteps thereof, 
wheresoever he finds it. 

17. He never intentionally misstafes either facts or law* — 
'^Sir Matthew Hale abhorred/^ says Burnet, ^^ tnese two common 
faults of mis-reciting evidence, quoting precedents or books falsely, 
or asserting things confidently, by which ignorant juries or weak 
judjges are too often wrought on. He pleaded with the same sin- 
cerity that he used in the other parts of his life.**^ 

18. He ewerts his power to strengthen his own case^ afid to 
weaken his opponenfs^ because he knows that^ taking all thifigs 
into consideration, justice is best promoted by collision of intel- 
lect^ and that the whole truth wUl be eviscerated by the opposite 
counsel^ or that the intelligence which presides will not permit 
truth to be misrepresented by any partial examination. We do 
not say, " What is truth f '^ and go out immediately, 

19. If he is obliged to arraign the acts of those in highstation, 
he approaches them with the simplicity but with tJie courage of 
truth, who is fabled to be white robed, because she can have no 
stain or tinge of malice. 

20. He is strenuous in the cause of his client : and, regardless 
of every obstacle, goes right onward in his course. The hard- 
minded and mistaken Jeneries, said to Mr. Wallop, on Baxter'^s 
trial, *^ I observe you, are in all these dirty causes, and were it not 
for you gentlemen of the long robe, who snould have more wit and 
honesty than to uphold these factious knaves by the chin, we should 
not be at the pass we are at.^^ Similar language disgraced the 
bench on the trial of the seven bishops ; but Mr. Hale and Mr. 
Somers were not likely to be -deterred by such conduct from the 
discharge of their duties. 

21. In the discharge of his duty, he knows no fear. — ^When 
Sir Matthew Hale, in the case of Lord Craven, pleaded so forcibly 
fot his client, that in those miserable times, he was threatened by 
the then Attorney General mth the vengeance of the govern- 
ment, ** I am pleading,'' he replied, ** in defence of those laws 
which the parliament have declared they will maintain and pre- 
serve ; I am doing my duty to my cUent, and I am not to be 
daunted.'" 

So our advocate has always the honesty apd courage to despise 
all personal considerations, and not to tnink of any consequence 
but what may result to the public from the faithful discharge of 
his sacred trust. 

(To be continued.) 
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Abt. VI.— memoir of AUBREY GENTILI. 

. Isaac Walton, in his life of Sir Henry Wotton, relates,* that 
** about the twentieth year of his age lie proceeded Master of 
Arts ; and at that time read in Latin three lectures de oculo i^ 
** these,^ adds he,f ** were so exactly debated and so rhetorically 
heightened, as among other admirers caused that learned Italian, 
Albericus Gentilis, then professor of the civil law in Oxford, to call 
him Hermce mi Ocelle ; whicli dear expression of his was also 
used by divers of Sir Henry'^s dearest friends, and by many other 
j>er8on8 of note durins his stay in the i^iiversity.^ A few par- 
ticulars relating to the life and diaracter of *' that learned Italian^ 
may not be altogether destitute of interest. 

Aubrey (or Alberico) Gentili was the eldest of seven chil- 
dren of Matthew Gentili, a physician descended from an ancient 
and noble family in the Marcn of Ancona. He was bom at 
Castello de Sangenesio, in the year 1550. At the age of twenty- 
one he took his degree of doctor of laws at Perusia, and shortly 
^afterwards was made a judge in the city o£ Ascoli. His father, 
from motives of religion, quitted his country, and retired into 
Camiola ; and there, fbr a time, not only entertained his own re- 
formed opinions unmolested, but had the good fortune to be 
appointed chief physician to the province, with a competent 
salary-! Aubrey, who felt the same scruples on points of faith, 
honourably gave up his appointment at Ascoli, and became a 
voluntary exile. But instead of establishing himself in Germany 
with the rest of his relations, he preferred trying the experiment 
of a visit to England. At first he took up his quarters in London, 
and here he^soon gained the favour and patronage of Lord 
Leicester and Sir Francis Walsingham. Lord Leicester, who was 
at that time Chancellor of Oxford, gave him his letters com- 
mendatory to that university, bearing date the 24th of November, 
1580. ^* Soon after the date of the said letters,^^ says Anthony 
Wood,§ ^* he journeyed to Oxon, and, by the favour of Dr. Dan 
Donne, principal of New Inn, and his successor, Mr. Price, he 
had a convenieiit chamber allowed him in the said inn, and not 
onljr monies given to him towards his maintenance by several 
societies, but soon after 61. 13s. 4sd. per annum from the common 
chest of the university. In the latter end of 1580|| he was incor- 
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porated doctor of the civil law of this university, as he had stood 
before in that of Perugia ; and aflter he had continued some years 
in the said inn, he wrote certain books, and laid the foundation of 
others, of which the students thereof have gloried in my hearing, 
he receded either to C. C. ColL or to Ch. Ch., and became the 
flower of the university for his profession. 

In the second vear of his- residence at Oxford, 1582, Aubrey 
Gentili published, in Latin, six dialogues on the interpreters 
of the law, which he dedicated to Lord Leicester ; in the fol- 
lowing year, 1583, one book of readings and correspondence re- 
lating to the law ; and, in the beginning of 1585, three books 
upon embassies. About the year 1585 or 1586, his father 
found that, even in Camiola, he could not remain free from per- 
secution, and our Aubrey seems to have gone over to the con- 
tinent to assist his family in arranging their second flight. He 
prevailed on his father to act as he himself had done, and to seek 
an asylum and a home in England. His younger brother, Scipio, 
who was puzsuing his studies at Wittenburg, it was agreed, should 
be removed to Leyden, as nearer to the central rendezvous of the 
family. Whilst these arrangements were in progress, and Aubrey 
still on the continent, his patron, Sir Francis Walsingham, exerted 
his influence with Queen Elizabeth to have him joined in an 
embassy which the. Queen was sending to the Elector of Saxony; 
and he was accordingly appointed, together with Horace Pallavi- 
dnl In 1587* the death of Dr. Griffin Lloyd, the Principal of 
Jesus, who had for ten years discharged the duties of the Regius 
Professor of Civil Law m Oxford, occasioned a vacancy ; and both 
Sir Francis Walsingham and Lord Leicester concurred in recom- 
mending it to the Queen to recall Aubrey from Germany, and to 
appoint him to the vacant professorship.* 

In the first year of his professorship, he published a decade of 
law readings, some of which are very curious. The first is of a 



* An1irey*s Tint to the oontineiit, and public appointment abroad, are not noticed by 
Moreri at Bayle, or the Oxford andquary, but the statement in the text is supported by 
the foUowing passage in Aubrey*s dedication to Walsingham, of his "Disputationum de- 
cu Prima,** printed in London, 1587, p* 2 1-^**" £t verd tibi cur nondebeam maxime, si 
tu Is fnisla, qui sex continuis annis me, ac meos tanta es complexus humanitate semper, 
nt, si exoelloitissimum Leioestrensem excipio, nuUus omnino mihi occurrat, quem tibi 
parem hac in parte facere possim. Discledentem deinde me, et vale tibi dicentem, 
AngliKque, non tn fere etiam votis reducem exoptasti, et tuorum erga me sensuum, vo- 
lontadsqueinterpres reditum auguratus es? Absentem nee sine honore esse voluisti, 
qui Tiro iUustri Horatio Palavicino comitem me in legatione, qua ille pro augustissima 
Kegina apud Saxonias dectorem functus est, adjungi curaveris. £t mox cum de regio 
profenore prospidendum Oxoniensibus esset, susceptum illustrissimo Leicestrensi de me 
rerocando consilium sic adprobasti, ut eum init» alacrem deliberattonis executorem 
cffeoeris ; et deliberationem ipsam Reginae serenissimas sic laudasti, ut tua tandem opera 
datum sit, quod extremum in negotio conficiendo supererat. Redeuntem porro quanta 
me Uetitia excepisti ?*' &c 
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medico-legid cast, on the period of gestation,* and the learned pro^ 
fessor quotes some of his father^s cases with a^ much naiVete as 
one. of tne physicians in a late peerage case referred to instances of 
a still more personal interest. The second is on the question 
whether the sovereign is above the law or restrained by law : the 
third is on accumulative legacies : the sixth, whether a judge is 
bound to decide according to the evidence, or from his own con- 
viction of the truth of the case. The last is on treasure trove. 

In 1587 Ai^cl 1588, Aubrey published, in three separate parts, 
his treatise on the rights of war. This work has never happened 
to fall under the observation of the writer. The learned Italian 
Protestant is, in one particular at lea^, pronounced by a very com- 
petent judge, to be imerior to a contemporary author on the same 
subject, the famous Spanish Jesuit Suarez. ' ^^ Suarez,^ observes 
Sir James Mackintosh,-}- ^^first saw that international law was com- 
posed not only of the simple principles of justice applied to the 
intercourse between states, but of those usages long observed in 
that intercourse bv the European race, which have since been 
more exactly distinguished as the consuetudii^^ law acknow- 
ledged by the Christian nations of Europe and America. On this 
important point his views are more clear than those of his con- 
temporary, Alberico Gentili.'" 

In the year 1599 our author published two treatises— one on the 
arms of the Romans, and the second on stage players and on the 
nature and degrees of falsehood. This latter tract gave occasion 
to much obloquy, and involved him in a course oi controversy. 
Some of his refinements on equivocation and mental reservation are 
certainly expressed in such a manner as cannot be justified. For 
instance, j: he maintains that a witness, who is indisposed to answer 
a question .as to facts which are within his knowledge, is authorised 
to say, " I cannot tell i^ and he considers it to be the judge^s or 
the advocate^s fault, and not the witnesses, if the answer is allowed 
to convey the impression that the witness is really ignorant of the 
matter. It is lamentable to see the system of non mi ricordo so 
gravely maintained. But such positions on the subject of truth 
were only objected to by men of sense and reflection : the discussion 
of stage plays involved the author in the much fiercer heats of reli- 



* The whole may be considered a commentary on those lines of Gaecitius : 

" Insolet ne mulier decimo mense parere? 
Pol nono etiam, septimo, atque octavo.*' 
f Second Preliminary Dissertation to the Encydopeedia Brit, page 315. 
^ *< Quacunque uti licet amphibologia quam usitatus sermo ferre potest. £t qui 
quid scit, si interrogetur, an illud sciat, respondens se nesdre, sic liberatur a mendado, 
quasi senserit se nesdre utrum diceret. £t de suo facto interrOgatus, si respondent, se 
non raeminisse itidera censeatur non mendadum dicere^ ^"wu itidcm sit ejus sensus, K 
non meminisse, ut turn diceret." 
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gious animosities. Dr. Rainolds and William Gage were in the 
midst of a bitter warfare on the legality of theatrical amusements. 
Aubrey still wished to lend a little aid, and wrote two letters to Dr. 
Rainolds, which were subjoined to a book called '* The Overthrow 
of Stage Plays." This Dr. Rainolds, we may observe, by the 
way, was John Rainolds, originally a zealous Romanist, and his 
brother William a warm reformer. The brothers had frequent 
discussions on their points of faith, the result of which was, that 
William became a convert to Popery and John turned Protestant. 
£ach of them is accounted, by the party which he joined, as one 
of their ablest champions. Such reciprocal conversions must be 
very perplexing facts to those who consider men as reasoning ma- 
chines, and who suppose that the affections have ndthing to do 
with the operations of the intellect. That Dr. John Rainolds 
was no ordinary man we may judge from what Hakervill says of 
him in his noble Apology of the Power and Providence of God, 
when speaking of prodigies of memory.* ^^ Of Dr. Rainolds, it is 
most certain tnat he excelled this way to the astonishment of all 
that were inwardly acquainted with him, not only for St. Augus- 
tine^s works, but almost all classic authors : so as in this respect it 
might truly be said of him, which hath been applied to some 
others, that he was a living library, or third imiversity. I have 
heard it very credibly reported, that upon occasion of some 
writings which passed to and fro betwixt him and Dr. Gentilis, 
then our professor in the civil laws, he publicly professed that he 
thought Dr. Rainolds had read and did remember more of those 
laws than himself, though it were his profession." 

In 1600 Aubrey published a dissertation upon the first book of 
the Maccabees, in which, to the great horror of some of his Pro- 
testant friends, he seemed to go far to insinuate its canonical au- 
thority. In 1601 he published a work, in three books, on marriage, in 
which he determines in favour of the opinion generally entertained 
by Protestants, that in case of adultery the injured party is not 
only justified in dissolving the existing marriage, but is also 
entitled to venture upon other nuptials. In a letter, liowever, which 
he subsequentiy addressed to John Howton, who, though a Protes- 
tant, had maintained the doctrine of the indissolubility of marriage, 
Gentili expressed himself with so much ambiguity, that he must 
either have been unable to come to a positive conclusion upon 
the point, or have wished to disguise his real sentiments. About 
this time he was appointed advocate-general in England for the 
Kinff of Spain ; and, some while afterwards, published a short tract 
on the duties of his ofiice. 

In 1605 he gave fresh scandal by publishing three dissertations 

• Page 254. 
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-—one on the books of the canon law, the second on the books of 
the civil law, and the third on the latinity of the Vulgate. In the 
last he maintains that the faults found with the Vulgate showed 
not the incapacity of the translator, but the ignorance of the 
objectors. 

In 1614 he published a commentary on the meaning of terms in 
the civil law ; and also a discourse on marriages by proxy, which 
he dedicated to the Lord Chancellor, Egerton. 

In 1616 he died, but it is not clear whether he was buried in 
Christ Church or London. He left behind him a widow named 
Hesther, who afterwards lived at Rickmansworth, in Hertfordshire, 
-where she died in 1648, and two sons, Robert and Matthew. Of 
Matthew no memorial is found. But Anthony Wood gives an 
account of Robert written truly in his own fashion,* as follows : — 
*^ Robert Gentilis, son of Aubrey Gentilis, was born in London, 
ihatriculated as a member of Christ Ch. 19th of April, 1599, in the 
ninth year of his age, took the degree of Bach, of Arts as a 
member of Jesus CoiL in the beginning of July, 1603; was trans- 
lated to St. John'*s Coll. soon after, and became collector in the 
Lent foUowing for proctor to land of that house. Thence he was 
elected probationary fellow of All S. Coll. in I6O79 by the endea- 
vour of his father, who got him sped into that house by an argu- 
ment in law, as being under the statutable years. In the said 
coll. he continued for some time, took a degree in the civil law, 
but turned a rake-hell, became king of the beggars for a time, and 
so much given up to sordid liberty, if not downright wickedness, 
that he not only spent all he could get from his father, whom he 
would often abuse, but also, afterwards, what he could set from his 
mother, to whom he waa very disobedient, as she in her last will 
confesseth. Afterwards he travelled beyond the seas, took up 
and became a sober man, and at his return was a retainer to the 
royal court, and received a pension firom the Kinjz. He hath 
translated from Ital. into English, 1. * The History of the Inquisi^ 
tion/ Lond. 1639, au. written by Paul Sewita; 2. * Of the Success 
and Chief Events 01 the Monarchy of Spain, and of the Revolt of 
the Catalonians/ Lond. 1639, in ^., written by Marquis Virgilio 
Malvezzi ; 3. * Considerations on the Lives of Aldbiades and Co- 
riolanus,^ Lond. 1650, in 4to., written by the same author; also 
from French into English, *Le Chemia Abrege, or a Coinpendious 
Method for the obtaining of Sciences in a short Time, together with 
the Statutes of the Academy founded by the Cardinal of Richlieu.^ 
Lond. 1654, Oct. ; and, lastly, from Spanish, as it seems, into 
English, * The Antipathy between the French and the Spaniard,"^ 



* Athens Oxon. vol. ii. p. 190. 
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Liond. 1641, in 4to. dedicated by the translator to Sir Paul Pindar, 
knight.9 to whom, in his epistle, he promiseth something that 
shall be his own invention, that is, to publish something of his own 
writing ; but whether he was as good as his word I know not."" 

Of the five younger children of Matthew Gentilis nothing re- 
markable is known ; but Scipio, the next brother to Auoreyi 
who has been mentioned before as removed from Wittenburg to 
i^eyden, distinguished himself as a professor of the civil law, suc- 
cessively in the universities of Heidelberg and Altdorf He was 
particularly eminent for the union of classical studies with learning 
in his profession, and his works, which have been collected 
together and published at Padua, in six quarto volumes, show 
that he had singular address in illustrating law by polite litera- 
ture. In 1612 he married a gentlewoman of Lucca, the daughter 
of Csesar Calandrini, and had by her a son and a daughter. He 
died in 1616. His widow suffered severe losses during the wars in 
Germany; and in the year 1635 we find a letter written by 
Vossius to Archbishop Laud, expressing a hope th&U something 
could be done for the son, so as to enabfe him to finish his educa- 
tion either in Oxford or at Cambridge, and trusting that the 
memory of Aubrey might be of service to his nephew. But the 
event of this appucation is not recorded (though a private letter 
from Vossius to Laud'^s secretary shows that Vossius begged the 
application kself might be considered as rather a work of superercv- 

gition upon his part), nor do any further traces appear of the 
mily. 



A»T. VII. — The Province of Jurisprudence Defined.. By 
John Austin, Esq., Barrister at Law. 8vo. London. 1832. 

We hail the appearance of this work with peculiar satisfaction. 
An attempt, even, to treat the subject of law systematically as a 
science, is something so new and unneard-of in tnis country, that, 
when we consider the vast importance of the subject, in the present 
age of legal movement (for refonnation we can hardly call it), we 
cannot help looking upon the publication of the present work 
almost as an era in the nistory of English jurisprudence. Whilst 
the sister science, legislation, has received a considerable share of 
attention, and we can boast of treatises (if we may include in that 
nomber tibe works of our countryman, Mr. Bentham, as they have 
issued from the pen of the late M. Dumont) of superlative merit, 
and which leave litde to be accomplished in this department of 
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philosophy, it seems not to have occurxed to our English jurists 
that general jurisprudence — ^law in the abstract, and considered 

Sart from all existing systems — could itself be the subject matter 
a science. We have accordingly, we believe^ with the exception 
only of a few fragments of Mr. Bentham, and an occasional article 
in the EncyclopsBdias, not a single English treatise on the philo- 
sophy of law. We have, it is true, histories of our law and 
treatises upon particular branches of it, of great ability ; and one 
work at least, we mean Sir W. Blackstone^s Commentaries, in 
which the whole field of English law is treated with considerable 
claims to the merit of scientific arrangement (so far as the task of 
exposition goes); but in all of these, the subject is viewed with 
reference only to the existing system of English jurisprudence; 
and, with the exception of the last, their authors pretend to no 
higher aim than that of expounding the principles of the existing 
laws applicable to the immediate subject in hand. The work of 
Sir W. Blackstone, indeed, is one of far higher pretensions: 
there is a parade of philosophy throughout it, and an occasional 
use of the nomenclature of the foreign jurists, which give to the 
commentaries an air of being something more than a mere exposi- 
tion of the law of England. But these we regard merely as the 
blemishes of a work, in other respects of very extraordinaty merit ; 
for the nomenclature which he has borrowed, and often misapplied, 
serves rather to obscure than elucidate the divisions of his subject; 
and his philosophy seldom carries him farther than to cite or to 
devise ingenious reasons why every tiling that is, however anomar- 
lous or absurd, is best. Blackstone has, in this respect, achieved for 
the law and constitution of England, what Montesquieu had done 
before him for all governments : the great aim of both seems to 
have been, to show that in every case the existing institutions are 
the best possible for the circumstances of the country, and that all 
change is therefore to be deprecated. The great merit of Sir W. 
Blackstone^s work, as an exposition of the law of England, we 
should be the last persons to question : of its comprehensiveness 
and accuracy, those only will speak lightly who have not taken the 
trouble to examine it in detail, or who have not had occasion, 
practically, to avail themselves of .the vast stores of legal informa- 
tion which it contains. But, save as a work of practical utility, its 
merits are wholly of a negative character. From the disposition 
of its author, constantly and indiscriminately to panegyrise and 
uphold whatever he finds established, it is infinitely more cal- 
culated to retard than to advance the science of the law. We 
rejoice, therefore, at the appearance of a work professing to treat 
philosophically of the nature of law. It seems to hold out the as- 
surance that this s'cience is beginning, at length, to receive some 
share of attention ; and, until this shall be the case, we are satisfied 
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that all hope of an effectual refonn of our l^al system is vam. 
Feeling confident, too, as we do, that the time is not far distant 
when the disjointed and patchwork codification which has been 
going on for the last half dozen years must give place to more 
systematic measures, it is impossible to estimate tne importance 
of the dissemination of sound and accurate notions of law, more 
especially among those who, '•directly or indirectly, may be called 
upon to take part in the ffreat work. 

Into the prmciples of legislation our author does not consider 
it within the province of the jurist to inquire. His business is 
with the science of law in the abstract— -with that which necessarily 
belongs to law as it obtains in all civilised communities — ^with the 
principles and distinctions which every system of law inevitably 
involves — ^with the sources of law — ^its modes of operation — ^the suIk 
jects about which it is conversant — its various departments ; — and 
all this without reeard to the ff oodness or badness of the law, or its 
perfect or imper^ct adaptation to what ought to be the end in 
view. The consideration of what ought to be law is the business 
of legislation^ which is a branch of ethics quite distinct from the 
science of jurisprudence. If we may be pardoned a eimile, we 
would say that jurisprudence is to legislation what the science of 
chemistry is to the science of medicine ; the one deals with ne* 
cessary properties, the other with their application to a proposed 
end. Fortunately, as we have observed, the sdepce of legislation 
has not been left without able expounders. Indeed, the great 
principles whidi ought to guide the legblator in his course are 
BOW beginning to l^ cenenuly admitted; the difficulty is in the 
application. So complicated is the syistem of law prevailing in 
every community whicn has attained to any degree of civilisation-— 
and especially in this tountry — so numerous its departments, so 
multifarious its objects, that any attempt to reduce the whole, 
upon any given pnnciple, into a system at once consistent and 
comprehensive, has always been looked upon as little more than 
the dream of a visionary. Though seeing and fully admitting the 
imperfections and absurdity of particular parts of the prevailing 
system, and the inadequacy of tne whole to the end in view, yet, 
unable to see his way to any general reform of the whole system, 
and observing the froquent mischief, and, still more frequently, 
the doubtful advantage resulting from partial attempts at improve- 
ment, a^ain and again has the legislator, with the best intentions, 
been driven to abandon the task of legal reformation in despair. 
The difficulties, it must be admitted, are ^eat; and in the almost 
total absence of the cultivation of the science of jurisprudence in 
this country, it is no wonder they have been considered insuperable. 
Laws being the mechanism with which the legislator is to work out 
a proposed end, how is it possible, without a thorough knowledge 
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of tbdbr natQie and properties — ^without, in short, a complete 
mastery of the whole ralumale of kw — ^how is it posnble fbr the 
legisUtor, however well disposed, however sound nis prindples of 
l^isUtion, to construct a perfect system of laws for any country ? 

The work before us consistsof an Outline of a course of lectures 
on Greneral Jurisprudence, and of the first Al lectures of the 
course. We are informed, in the preface, that these lectures com- 

fiise ten of the course, as originally delivered at the London 
Iniversity, and which the author has thrown into sik, for th« more 
convenient distribution of his subject. These aro devoted to an 
attempt to determine the province of jurisprudence. What was 
his immediate object in publishing this portion of his lectures he 
does not tell us ; nor whether it is his mtention to proceed with 
the publication of the whde course. We trust it is so. Such a 
woric would be of inestimable value. The present lectures, how* 
ever, ferm a complete work of themselves on one, and' that a very 
interesting, branch of the subject ; and we welcome with pleasure 
these first-fruits* of the London University. 

The Outline, which is j[»efixed by way ^introduction to the lec- 
tures, contains am anidytical view of the wlude sdence of law— -an 
analysis of the connderations which enter into the examination of 
every system rf law, good or bad— of that, in short, which is 
common, and necessarily belongs to each. It presents to us, at 
one view, the whole subject-matter cf tiie science of law in all its 
extent; its sources, and its various departments and subdiviaons. 
This we consider by figur the most important and valuable part of 
the present publication. To perfect it must have cost its author 
years of study and research. It is a master^ece rfanalyds: and 
whether we have the good fortune to see the < * Outline^ filled up by 
the same hand or not, it is there to guide and abridge the labour oif 
those who, in future, shall cultivate the same fi^ It was our 
first intention to give some account of the Outiine — ^to analyse the 
analysis— -and to contrast it with the somewhat more simple and 
less technical, but, to our view, impracticable, system of jurispru- 
dence suggested by Mr. Mill, in his ingenious essay in the supple- 
ment to the Encyclopaedia Britannica, and which may be regarded 
.as a compendium of the views of Mr. Bentham on this subject. 
But we found it would be quite impossible, within the limits to 
which we are confined, and consistently with our design of givii^ 
some account of the body of the work itself, to accomplish this 
object, or to give any adequate notion oS our author^s scheme of 



* FinUfruits we meap in, any depaitment of tdenoe, for which a Univenity wis pcca- 
lurly wanted in the metropoUs. We are hx from denying that works of great merit on 
the elementary hranches oi knowledge, and on some hnnches of mediad sdcnoe, have 
iMued (rani her picsi. 
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jimspnideiioe as indicated in fbe outiine. Indeed, when we state 
that the Outline itself occupies upwards of eighty octavo pages, 
aldiough strictly confined to an exposition of the sco^ of the pro- 
posed course of lectures, it will at once appear how unpracticable 
must haye been the attempt We shall content ourselves, there- 
fore, with this pasnng notice of it, md proceed to give some ac- 
count of that part of the course which is published. 

This connsts, as we have said, of six lectures : and their object is 
to determine the province of iurisprudence. The author thus 
states the purpose of this branch of nis course at the beginning of 
the first lecture : — 

'' The matter of juiiqmidence is positive law : law, simply and strictly 
10 called : or law set by political superiors to political mferiors. But no- 
ative law (or law, simply and stncdy so called) is often confoundad 
with olgects to which it is related by reseiManee, and with objects to 
which it is related in the way of analogy : with objects which are also 
agnifiedj proptrfy and improperfy, by the large and vaeae expression 
tear. To obviate the difficulties springing from that conrasion, I begin 
my projected course with determimng the proyince of jurisprudence, or 
with distinguishing the matter of jurisprudence from those various re- 
lated oUects : trying to define the subject of which I intend to treat, 
before I endeavour to analyse its numeitms and complicated parts." p. 1. 

The term law, in the largest sense in which it is properly used, 
comprises, according to our author, two main divisions : laws set 
by God to his human creatures, and laws set by men to men. 
The latter diviaim he subdivides into two branches : laws set by 

Critical superiors to persons in a state of subjection to them, and 
ws set by men, not being political superiors, to other men. The 
form^ of these branches or subdivisions forms the appropriate 
subject of jurisprudence. 

The sentiments or opinions of men concerning human conduct, 
which, from the dose analogy they bear to laws properly so called, 
are frequently improperif styled laws, under such phraseci as **the 
moral law,"" *< the law set by public opinion,^ the *^ law or rules of 
honour,^ and the like, our author treats as a branch cS morality 
only. And to the same head he refers that branch or subdivision 
of numan laws, properly so called, which consbts of laws set by 
men md bein^ political superiors. 

All of these laws, as well those properly as those improperly 
so called, have in them, it will be observed, this property in 
common, vis. that all of them are set, or are assumed to be set, 
by intelligent and rational beings to intelligent and rational 
beings; and by this property or characteristic they are broadly 
dutinffuished from the numerous class of cases in which, by a mere 
metaphor, the name of law is given to the uniformity which is ob- 
served in the phenomena of inanimate nature, or the habits- of the 
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lower animals ; as, for instance, when we talk of laws of motion ; 
of laws observed by the lower animals ; of laws regulating the 
m)wth and decay of vegetables, and the like : a metaphor which, 
flagrant as it is, has done more to confuse the science of jurispru- 
dence than will readily be believed by those who are not con- 
versant "with the writings of the most celebrated jurists both ancient 
and modem.* 

The whole field of law, therefore, as well that properly as that 
improperly so styled (but excluding that which is so called by 
mere metaphor), is divided by our author into three departments. 

1. The first comprises the laws set by God to men. These, 
which are sometimes styled the natural law, or the law ofnature^ 
and so are not unirequently confounded with the so-called law, in 
the mere metaphorical sense which we have adverted to, our author 
Styles the Divine law^ or the law of God. 

2. The second comprises that division or class of human laws 
which consists of laws set by political superiors or persons delegated 
by them; and ... 

3. The third comprises that division or class of human laws, 
properly so called, which consists of laws set by men, not being 
political superiors ; and also those improperly styled laws whicn 
are closely analogous to laws properly so called, but are, in fact, 
merely opinions or sentiments of men in regard to human 

conduct.t 

The second of these departments, as we have said, is the 
peculiar province of jurisprudence ; and to this our author gives 
the name of positive law. He thus defines it :— *< Every posi- 
tive law, or every law simply and strictly so called, is set by a 
sovereign person, or a sovereign body of persons, to a meniber or 
members of the independent political society wherein that person 



^ * The foUowing passage, which is the first sentence in Montesquiea's oelebnted trea- 
tise ** De PEsprit to Lois,*' may serve to give some notion how <3bjects Uie most widely 
different are sometimes blended and confounded : and when the author proceeds, as he 
does, to argue from the one to the other, the reader may guess whether elucidation of the 
subject in hand, or obscurity, is more likely to be the rmlt. *' Les lots dans la signi- 
fication la plus 6tendue, sont les rapports n^cessaires qui d^vent de la nature des 
choses : et dans ce sens tous les 4ties ont leur lois : la Divinity a sea lois ; le monde 
materiel a ses lois ; les intelligences sup^rieurs k l*homme ont leuis lois ; 1m bdtes ont 
leurs lois ; I'homme a ses lois.*' The same confusion of laws imperative and proper, 
with laws which are merely such by perversion of the term, is observable in Blacntone's 
disquisition on the nature of laws in general. 

-f* Our author's division is, in the main, the same as that given incidentally by 
Ijocke, in that part of his Essay on the Human Understanding in which he is inquiring 
into the nature of relation. B. ii. c. 18. The whole passage is cited in the fifth lecture in 
a somewhat condensed form ; and it presents a striking instance of the vigour of thought 
and rectitude' of judgment which characterise the investigations of that incomparable 
man, into whatever region they are directed, and causes infinite regret that he did not 
make the present the subject of sepantte and exact inquiry. 
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or body is sovereign or supreme. Or (chan^ng the expression) it 
is set by a monarch or sovereign number to a person or persons in 
a state of subjection \;o its author.^ The term positive, that is, 
existing by position, he has adopted, as serving more commodiously 
than any otner to distinguish this department of law. at once from 
the divme law and from that division of human law, properly 
so called, which, as not being set by political superiors, our author 
refers to the head of morality. 

In like manner, to the third department our author gives the 
name of positive morality, in order to distinguish morality as 
actually obtaining in any given society, from that portion of the 
Divine law, or morality as it ought to be, with which it is fre- 
quently confounded. ^^ By the common epithet, positive "" (he 
says, in a note to page 130), ^'I denote that both classes flow 
from human sources. By the distinctive names law and morality 
I denote the difference between the human sources from which the 
two dasses respectively emanate.'*^ 

Th^ immediate and proper business of the professor of jurispru- 
dence is with the science of positive law as thus defined ; but in 
order to be able to deal satisfactorily with his subject, it was 
necessary to clear the way by accurately distinguishing positive 
laws from those other kinds of law, properly and improperly so 
called, to which they are closely analagous, and with which they 
are frequently confounded. And this is the purpose of the six 
lectures on the province of jurisprudence which we are examining. 

Our author accordingly proceeds, in the first lecture, to examine 
and determine the essentials of a law or rute^ taken with the 
largest signification which can, properly^ be given to the term. 

In the s^ond, third, and fourth, he examines the marks or 
characters by which the laws of God are distinguished from other 
laws ;' and he also discusses the different hypotheses which have 
obtained with regard to the nature of the index to the unrevealed 
portion of the Divine laws. 

In the fifth lecture he examines the distinguishing marks of 
those positive moral rules which are laws properly so called, and of 
those which are styled laws or rules by an analogical extension of 
the term ; and he notices shortly the nature of those which, in a 
metaphorical sense merely, are sometimes styled laws. 

And he concludes by examining and defining in the sixth 
lecture the marks which distinguish positive laws, or laws strictly 
so called. 

The first lecture is employed in determining what is meant by a 
law. It certainly is of importance to know, at the outset, precisely 
what a law is, though the task of defining it is by no means an 
easy one. *' The elements of a science,^' as our author observes, 
*'are precisely the parts of it which are explained least easily. 
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Tenns that are the largest, and theiefore the simplest, of a series, 
are without equiyalent expressions into which we can resolve them 
concisely. And when we endeavour to define them, or to translate 
them into terms which we suppose are better understood, we are 
forced upon awkward and tedious circumlocutions.^ He thus ex* 
plains the meaning of the term command. 

" If jou express or intimate a wish that I shall do or forbear from 
some act, and if jou will visit me with an evil in case I eomply not with 
your widi, the expression or inivnatum of your wish is a command. A 
command is distinguished from other significations of desire^ not by the 
style in which the desire is signified^ but by the power and the puqpose 
of the party commanding, to inflict an evil or pam in case the desire be 
disregarded. If you cannot or will not harm me^ in case I comply not 
with your wish, the expression of your wish is not a command, although 
you utter your wish in imperative phrase. If you are able and willing^ 
to harm me in case I comply not with your wish, the expression of your 
wish amounts to a command, although you are prompted by a n>irit of 
courtesy to utter it in the shape of a request. ' Preces erant, sea quibus 
sontradici non posset. * Such is the language of Tacitus, when speak- 
ing of a petition by the soldiery to a son and lieutenant d Vespasian. " 
pp. 6, 7. 

Having adverted to the terms duty and sanction, which he 
shows are inseparably connected with the term command, each of 
the three embracing the same ideas as the others, though each de- 
notes those ideas in a peculiar order or series, he proceeds to dis- 
tinguish laws (which are a spedes of commands), from those other 
kinds of commands which, being occasional or particular, are not, 
properly speaking, laws ; and this part of his subject he iUustrates 
with a number of striking and familiar instances. He then, defines 
a law as follows : — 

" A law is a command which obliges a person or penons. 

^* But, as contradistinguished or opposed to an occasional or particular 
command, a law is a command which obliges a person or persons, and 
obliges generally to acts or forbearances of a class. 

** In Juuiguaee more popular, but less distinct and predie, a law is a 
command whic£ obliges a person or penons to a course of conduct." p. 1 8. 

The rest of this lecture is taken up in discussing a number of 
subordinate topics which, from their not being clearly understood, 
have tended to embarrass and perplex the study of the science of 
law. Amongst others, he notices the laws of imperfect obligation 
of the Roman jurists, which he shows to be no laws at all ; and 
the laws styled customary, which he shows to belong strictly to the 
class of positive laws established by the state. 

The Divine law is the subject of the next three lectures. With 
regard to that portion of the Divine laws which God has he^ 



18^.] AtMtifis Lectures on Jurispnidence. J 13 

pleased to reveal^ there is, as our author observes^ no difficulty — 
" They are express commands : portions of the Word of God : 
Gonimands signified to men through the medium of human lan- 
guage, and uttered by God directly, or by servants whom he sends 
to announce them.^ 

The unrevealed portion of his laws, the Deity has left to be 
discovered by the light of nature, or reason, and the question 
arises, by what marks or signs has God made known to his rational 
creatures this portion of his law ? 

There are two theories by which h is attempted to solve this 
question. The first is that which is ' commonly called the hypo- 
thesis or theory of a moral sense ; or of innate practicdf^ princi- 
ples ; or of a practical reason; or of common ^ sense, &c. Ac- 
cording to this theory, ^^ there are human actions which all man- 
kind approve, human actions which all men disapprove ; and these 
universal sentiments arise at the thought of those actions, sponta- 
neously, instantly, and inevitably. Being common to all mankind, 
and inseparable from the thoughts of those actions, these senti- 
ments are marks or signs of the Divine pleasure. They are proofs 
that the actions which excite them are enjoined or forbidden by the 
Deity.'' 

The other is wnat is commonly called the theory o{ utility. It 
is thus summarily stated by our author : — 

" According to the other of the adverse theories or hypotheses, the 
laws of God, which are not revealed or proroulged^ must be gathered 
by man from the goodness of God, and from the tendencies of human 
actions. In other words, the benevolence of God, with the principle of 
general utility, is our only index or guide to his unrevealed law. 

^'God designs the happiness of all his sentient creatures. Some 
human actions forward that benevolent purpose, or their tendencies are 
beneficent or useful. Other human actions are adverse to that purpose, 
or their tendencies are mischievous or pernicious. The {oraaer, as pro* 
moting his purpose, God has enjoined. The latter, as opposed to his 
purpose, God has forbidden. He has given us the faculty of observing ; 
of remembering j of reasoning : and, by duly applying those faculties, 
Ave may collect the tendencies of our actions. Knowing the tendencies 
of our actions, and knowing his benevolent purpose, we know his tacit 
commands,*' pp. S5, 36. 

There is also an intermediate theory, compounded of the two, 
and according to which the moral sense is our mdex to some of the 
commands of the Deity ; but the principle of general utility is our 
index to others. It is this intermediate hypothesis which has given 
rise to the division, by the classical Roman jurists, of jus civile (or 
positive law), vaXo jus gentium and jus civile^ and the consequent 
division of crimes into crimes jure gentium and crimes jure civili ; 
and to the corresponding division, by modem writers on jurispru- 
deQ<^9 <>f positive law into law nafurul and hnr positive, and the 

VOL. III. — .ir. 



114 Austin's Lectures on Jurisprudence. [April, 

consequent division of crimes into crimes which are mala in se and 
crimes which are mala quia prohibita. 

The two principal theories are examined and discussed at some 
length, and with considerable novelty of illustration; and the ques- 
tion is disposed of (we need hardly say, in favour of the theory of 
utility) in a manner that leaves little to be desired. We shall not 
attempt to follow our author through his elaborate argument ; the 
question being one which, though quite necessary to be determined 
in a complete inquiry into the rationale of jurisprudence, yet be- 
longs more immediately to the science of ethics than to that 
which is the appropriate matter of this publication ; and we shall 
content ourselves, therefore, with extracting a few passages, which 
have particularly struck us in our perusal of this part of the work. 

Having adverted to a very prevalent objection to the theory of 
utility, founded on the erroneous assumption that, according to 
this theory, every act of our lives must be preceded by a calcu- 
lation of consequences ; or, in other words, that our conduct must 
on all occasions be determined by an immediate or direct resort to 
the principle ; and having shown, with great clearness, that if our 
conduct were truly adjusted to the principle of general utility, it 
would, for the most part, be guided by rules or maxims, and by 
moral sentiments founded on those rules (the rules themselves 
emanating from the Deity, and to which the useful or pernicious 
tendencies of human actions are the guide or index)^ he thus ex- 
plains one of the very few anomalous cases in which it is necessary 
to make a direct resort to the principle : 

'» There certainly are cases (of comparatively rare occurrence) wherein 
the specific considerations balance or outweigh the general : cases which 
(in the language of Bacon) are * immersed in matter :' cases perplexed 
with peculiarities from which it were dangerous to abstract them ; and 
to winch our attention would be directed, if we were true to our pre- 
siding principle. It were mischievous to depart from a rule which re- 
garded any of these cases ; since every departure from a rule tends to 
weaken its authority. But so important were the specific consequences 
which would follow our resolves, that the evil of observing the rule 
might surpass the evil of breaking it. Looking at the reasons from 
which we had inferred the rule, it were absurd to think it inflexible. 
We should, therefore, dismiss the rule ; resort directly to the principle 
upon which our rules were fashioned ; and calculate specific consequences 
to the best of our knowledge and ability. 

" For example. If we take the principle of utility as our index to the 
Divine commands, we must infer that obedience to established govern- 
ment is enjoined generally by the Deity. For, without obedience to 
' the powers which be,' there were little security and little enjoyment. 
The ground, however, of the inference, is the utility of government : and 
if the protection which it yields be too costly, or if it vex us with needless 
restraints and load us with needless exactions, the principle which points 
at submission as our general duty may counsel and justify resistance. 
Disobedience to an established government, let it be never so bad, is an 
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eyU^ for the mischiefs inflicted by a bad government are less than the 
mischiefs of anarchv. So momentous, however, is the difference between 
a bad and a good government, that, if it would lead to a good one, resist- 
ance to a baa one would be useful. The anarchy attending the transi- 
tion, were an extensive, but a passing evil : the good which would follow 
the transition, were extensive and lasting. The peculiar good would 
outweigh the generic evil : the good which would crown the change in 
the insulated and eccentric case, would more than compensate the evil 
which is inseparable from rebellion. 

" Whether resistance to government be useful or peniidous, be con- 
sistent or inconsistent with the Divine pleasure, is, therefore, an ano- 
mahits question. We must try it by a direct resort to the ultimate or 
presiding priticiple, and not by the Divine rule which the principle clearly 
indicates. To consult the rule were absurd. For, the rule being ge- 
neral and applicable to ordinary cases, it ordains obedience to govern- 
ment, and excludes the question. 

*' The members of a political society who revolve this momentous 
question, must, therefore, dismiss the rule, and calculate specific conse- 
quences. They must measure the mischief wrought by the actual go- 
vernment ; the chance of getting a better, by resorting to resistance ; 
the evil which must attend resistance, whether it prosper or fail ; and 
the good which may follow resistance, in case it be crowned with success. 
And, then, by comparing these, the elements of their moral calculation, 
they must solve the question before them to the best of their knowledge 
and ability. 

" And in this eccentric or anomalous case, the application of the prin- 
ciple of utility would probably be beset with the difficulties which the 
current objection in question imputes to it generally. To measure and 
compare the evils of submission and disobedience, and to determine which 
of the two would give the balance of advantage, would probably be a 
difficult and uncertain process. The numerous and competing consi- 
derations by which the question must be solved, might well perplex and 
divide the wise, and the good, and the brave. A Milton or a Hampden 
might animate their countrymen to resistance, but a Hobbes or a Falk« 
land would counsel obedience and peace. 

" But, though the principle of utility would afford no certain solution, 
the community would be fortunate, if their opinions and sentiments were 
formed upon it. The pretensions of the opposite parties being tried by 
an intelligible test, a peaceable compromise of their difference would, at 
lea.st, be possible. The adherents of the established government, might 
think it the most eJtpedient: but, as their liking would depend upon 
reasons, and not upon names and phrases, they might possibly prefer in- 
novations, of which they would otherwise disapprove, to the mischiefs of 
a violent contest. They might chance to see the absurdity of upholding 
the existing order, with a stifihess which must end in anarchy. The 
party affecting reform, being also intent upon utilittf, would probably 
accept concessions short of their notions and wishes, rather than persist in 
the chase of a greater possible good through the evils and the hazards of 
a war. In short, if the object of each party were measured by the 
standard of utility> each might compare the worth of its ol^ect with the 
cost of a violent pursuit." pp. 6S-6» 

I 2 
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In the same lecture are some excellent obsenraUons on the 
education of the labouring classes, and the incalculable advantages 
that might be expected to result (especially with a view to the 
administration of justiceV, from their beins unbued with the lead- 
ing principles of ethical and political saence, are pointed out. 
Adverting to the degree of instruction of which the labouring 
classes are capable, the writer observes : 

** Profound knowledge of these, as of the other sciences^ will always 
be confined to the comparatively few who study them long and assi- 
duously. But the multitude are fully competent to conceive the leading 
principles, and to apply those leading principles to particular cases. And, 
if they were imbued with those principles, and were practised in the art 
of applying them, they would be docile to the voice of reason, and armed 
against sophistry and error. There is a wide and important difference 
between ignorance of principles and ignorance of particulars or details. 
The man who is ignorant of principles, and unpractised in right reason- 
ing, is imbecile as well as ignorant. The man who is simply ignorant €£ 
particulars or details, can reason correctly from premises which are sug-- 
gesled to his understanding, and can justly estimate the consequences 
which are drawn from those premises by others. If the minds of the 
many were informed and invigorated, so far as their position vrill permit, 
they could distinguish the statements and reasonings of their instructed 
and judicious friends, from the lies and fallacies of those who would use 
them, to sinister purposes, and from the equally pernicious nonsense of 
their weak and ignorant well-wishers. Possessed of directing principles, 
able to reason rightly, helped to the requisite premises by accurate and 
comprehensive inquirers, they could examine and fathom the questions 
which it most behoves them to understand : though the leisure which 
they can snatch from their callings is necessarily so limited, that their 
opinions upon numerous questions of subordinate importance would con- 
tinue to be taken from the mere authority of others."* 

He thus meets an argument which is sometimes objected to the 
theory of utility, founded on its imperfection as an index to the 
Divine will. It consists not, it is urged, with the known wisdom, 
and the known benevolence of the Deity, that he should signify his 



* Our author*s illustrations are drawn from the science of political economy. But 
suppose a perfect code of laws, its various portions being accompanied with an authorised 
commentary, explanatory of the design and motives of the l^slator — a eommentaire jusm 
tificaiif, as suggested in M . Dumont^s treatise, ^' De COrganUaiion JndicUnre et de la 
Codificolion^^^ compiled from Mr. BenthamV papers — what admirable daxs books might 
be formed, from such' a source, for the general education of the people, and such as one 
might at length hope would satisfy the scruples of all sects and parties. 

'* Qu^on se represente (says M. Dumont) conbien la jeunesse in''truite dansdes justes 
notions sur tous ces points apprenant de la loi meme a n'envisagf -society que oomme 
une assurance mutuelle de bonheur, a peser toutes ses actions dan& . balance de Tint^et 
g^n^ral, serait differente de celle qui entre dans le monde sans avoir aucune connaissance 
des lois, ni aucune idee claire du prindpe de ses devoirs. La veritable Education est 
celle des lois ; leur ettlde doit etre la principale occupation des jeunes citoyens des qu*ib 
ont atteint Page de raison : ces instructions puis^ dans le oommentaire raisunne exerce- 
raient un empire d*autant plus fort qu*elles ont d6ja leur radne dans le coeur, etqu^ellcs 
-ont toutes fondees sur les besoins de Thumanitc/* p. 348-9. 
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commands defectively and obscurely to those upon whom they are 
binding. 

'' But/' observes our author^ " admitting the imperfection of utility 
as the index to the Divine pleasure, it is impossihie to argue, from this 
its admitted imperfection, ' that utility is nd the index.' 

'' Owing to causes which are hidden from human understanding; all 
the works of the Deity which are open to human observation are alloyed 
with imperfection or evil. That the Deity should signify his commands 
defectively and obscurely, is strictly in keeping or unison with the rest 
of his inscrutahle ways. The objection now in question proves too much, 
and, therefore, is untenable. If you argue, ' that the principle of utility 
is not the index to his laws, because the principle of utility were an tm- 
perfect index to. his laws,' you argue ' that all his works are in fact 
exempt from evil, because imperfection or evil is inconsistent with his 
wisdom and goodness.' The former of these arguments implies the latter, 
or is merely an application of the sweeping position to one of innu- 
merable cases. 

*' Accordingly, if the objection now in question will lie to the theory 
of utility, a similar objection will lie to everjf theory of ethics which 
supposes that any of our duties are set or imposed by the Deity. 

** The objection is founded on the alleged inconsistency of evil with 
his perfect wisdom and goodness. But the notion or idea of evil or im- 
perfection is involved in the connected notions of law, duty, and sanc- 
tion. For, seeing that every law imposes a restraint, every law is an evil 
of itself: and, unless it be the work of malignity, or proceed from con- 
summate folly, it also supposes an evil which it is designed to prevent or 
remedy. Law, like medicine, is a preventive or remedy of evU : and, if 
the world were free from evil, the notion and the name would be unknown. 

** ' That his laws are signified obscurely, if utility be the index to his 
laws,' is rather a presumption in favour of the theory which makes utility 
our guide. Analogy might lead us to expect that they would be signified 
obscurely. For they suppose the existence of evils which they are de- 
signed to remedy : let them be signified as they may, they remedy those 
evils imperfectly: and the iiliperfection which they are designed to 
remedy, and of which the remedy partakes, might naturally be expected 
to show itself in the mode by which they are manifested. 

*' My answer to the objection is the very argument, which the ex- 
cellent Butler, in his admirable ' Analogy,' has wielded in defence of 
Christianity with the vigour and the skiU of a master.'* pp. 90-2. 

" And here my solution of the difficulty necessaisUy stops. A complete 
solution is manifestly impossible. To reconcile . the existence of evil 
with the wisdom and goodness of God, is a task which surpasses the 
powers of our narrow and feeble understandings. This is a deep which 
our reason is too short to fathom. From the decided predominance of 
good which is observable in the order of the world, and from the mani<>' 
fold marks of wisdom which the order of the world exhibits, we may 
draw the cheering inference, ' that its author is good and wise.' Why 
the world which he has made is not altogether perfect, or why a bene- 
volent Deity tolerates the existence of evil, or what (if I may so- express 
myself) are the obstacles in the way of his benevolence, are clearly 
questions which it were impossible to solve, and which it were idle to 
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agitate although they admitted a Bolution. It is enough for us to know^ 
that the Deity is perfectly good ; and that, since he is perfectly good, he 
wills the happiness of his creatures. Thit is a truth of the greatest 
practical moment. For the cast of the affections, which we attribute 
to the Deity, determines, for the most part, the cast of our moral sen- 
timents." p. 98. 

In the fifth lecture our author distinguishes the different kinds 
of law, properly and improperly so called, which he classes under 
the head of positive morality, with their corresponding rights, 
duties, and sanctions. He does not attempt to distinguish the 
boundaries of law and of morals as they ought to ewist; that is, 
to distinguish the acts and forbearances that ought to be the 
objects of law, from those that ought to be abandoned to the ex- 
clusive cognizance of morality. His business is with law and 
morality, as they necessarily exist in evenr civiliaed community ; 
and to this, in tne mi^in, he strictly confines himself; although 
there are, incidentally, interspersed throughout his work, and espe- 
cially in the notes, many valuable hints on the subject of morals 
and legislation. 

We shall Content ourselves with citing from the present lecture 
the following passage, in which he notices the occasional conflict 
which is observable between the several kinds of law. 

" The body or aggregate of laws which may he styled the law of 
God, the body or aggregate of laws which may he styled positive law, 
and the body or aggregate of laws which may he styled positive morality« 
sometimes coincide, sometimes do noi coincide, and sometimes conflict, 

" One of these bodies of laws coincides with another, when acts, 
which are Enjoined or forbidden by the former, are also enjoined, or are 
also forbidden bv the latter. — For example^ The killing which is styled 
murder is forbidden by the positive law of every political society : it is 
also forbidden by a so called law which the general opinion of the society 
has set or imposed : it is also forbidden by the law of God as known 
through the principle of utility. The murderer commits a crime, or he 
violates a positive law : hexommits a conventional immorality, or he vio* 
lates a so called law whidi general opinion has established : he commits 
a sin, or he violates the law of God. He is obnoxious ;to punishment, 
or other evil, to be inflicted by sovereign authority : he is obnoxious to 
the hate and the spontaneous ill-offices of the generality or bulk of the 
society : he is obnoxious to evil or pain to be sufiered here or hereafter 
by the immediate appointment of the Deity. 

** One of these bodies of laws does noi coincide with another, when 
acts, which are enjoined or forbidden by the former, are not enjoined, 
or are not forbidden by the latter. — For example. Though smuggling is 
forbidden by positive law, and (speaking generally) is not less pernicious 
than theft, it is not forbidden by the opinions or sentiments of the 
ignorant or unreflecting. Where the impost or tax is itself of pernicious 
tendency, smuegling is hardly forbidden by the opinions or sentimenta 
of any : And it ls thmfore practised by many without the slightest shame, 
or without the slightest fear of incurring general censure. Such^ for 
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instance^ is the caee^ where the impost or tax is laid upon the foreign 
commodity, not for the useful purpose of raising a public revenue, but 
for the absurd and mischievous purpose of protecting a domestic manu- 
ture.— Offences against the game laws are also in point: for they are 
not offences against positive morality, although they are forbidden by 
positive law. A gendemen is not dishonoured, or generally )shunn6d by 
gentlemen, though he shoots without a qualification. A peasant who 
wires hares escapes the censure of peasants, though the squires, as doing 
justiceship, send him to the prison and the tread-mill. 

" One of these bodies of laws conflicts with another; when acts, 
which are enjoined or forbidden by the former, are forbidden or enjoined 
by the latter. — For example. In most of the nations of modem Europe, 
the practice of duelling is forbidden by positive laVv. It ^is also at vari- 
ance with the law which is received in most of those nations as having 
been set by the Deity in the way of express revelation. » But in spite of 
positive law, and in spite of his religious convictions, a man of the class 
of gentlemen may be forced by the law of honour to give* or to take a 
challenge. If he forbore from giving, or if he declined a challenge, he 
might incur the general contempt of gentlemen or men of honour, and 
might meet with slights and insults sufficient to embitter his existence. 
The negative legal duty which' certainly is incumbent upon him, and the 
negative reUgious duty to which he believes himself subject, are there- 
fore mastered and controlled by that positive Tnoral duty which arises 
from the sa called law set by the opinion of his class. 

" The simple and obvious considerations to which I have now ad- 
verted, are often overlooked by legislators. If they fancy a practice 
pernicious, or hate it they know not why, they proceed, without further 
thought, to forbid it by positive law. They forget that positive law may 
be superfluous or impotent, and therefore may lead to nothing but purely 
gratuitous vexation. They forget that the moral or the religious senti- 
ments of the community may already suppress the practice as completely 
as it can be suppressed : or that, if the practice is favoured by those 
moral or religious sentiments, the strongest possible fear whidi legal 
pains can inspire may be mastered by a stronger fear of other and 9on- 
iiicting sanctions." pp. 1 69-7 1. 

The sixth lecture, which is that upon positive law, is the most 
elaborate of them all, and occupies in bidk nearly as much as all 
the rest put together. Agreeably to his definition of positive law, 
which, it will be remembered, is that which is set by a sovereign 
person, or sovereign body of persons, to a member or members of 
the independent political society, wherein that person or body is 
sovereign or supreme, our authot proceeds, in this lecture, to 
analyse the expressions sovereignty^ subjection, and independent 
political society ; and he then enters into an examination of the 
different forms of supreme government, and various connected 
topics, which we stall presently advert to. He thus defines so- 
vereignty and independent political society : 

'* The superiority which is styled sovereignty, and the independent 
political society winch sovereignty implies, is distinguished from other 
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superiority^ and from other society, by the following marks or charac- 
ters. — 1. The bulk of the given society are in a habit of obedience or 
submission to a determnaie and cmnnum superior : let that common su- 
perior be a certain individual person^ or a certain body or aggr^ate oi 
individual persons. 2. That certain individual, or that certain body ok 
individuals, is not in a habit of obedience to a determinate human 
superior.'* p. 199- 

What shall be said to amount to a habit of obedience in the de- 
terminate political superior, or what to a habit of obedience in the 
bulk of the ffiven society ; what number or proportion of the 
members of the society, for instance, must render obedience, and 
how often and how long they must render it, in order that their 
obedience may be styled habitual, are questions of extremely 
difficult solution. The Saxon government, for example, although 
yielding occasional obedience to the dictates of the Holy Alliance, 
may properly be styled sovereign or supreme, and its community 
an mdependent political society. But in case these commands and 
this submission were somewhat more numerous and frequent, we 
might find it difficult to determine the class to which this com- 
munity ought to belong. Again, in England, during the height 
of the conflict between Charles the First and the parliament, 
where could the sovereignty be said to reside ? 

" These difficulties," says our author, " often embarrass the applica- 
tion of those positive moral rules which are styled international law.* 

''For example; when did the revolted colony, which is now the 
Mexican nation, ascend from the condition of an insurgent province to 
that of an independent community .^ When did the body of colonists, 
who affected sovereignty in Mexico, change the character of rebel 
leaders for that of a supreme government ? Or (adopting the current 
language about governments de jure and de facto) when did the body of 
colonists, who affected sovereignty in Mexico, become sovereign in fad ? 
— ^And (applying international law to the specific or particular case) 
when did international law authorise neutral nations to admit the inde- 
pendence of Mexico with t^ sovereignty of the Mexican government? 

" Now the questions soggested above are equivalent to this : — When 
had the inhabitants of Mexico obeyed that body so generally, and when 
had that general obedience become so frequent and lasting, that the bulk 
of the inhabitants of Mexico were JmbituaUy disobedient to Spain, and 
probably would not resume their discarded habit of submutrion ? 

"Or the questions suggested above are equivalent to this: — ^When 
had the inhabitants of Mexico obeyed that body so generally, and when 

* International law, as wanting the distinguishing characteristic of positive law, viz. 
the being set by political superiors to persons in a state of subjecdon, our author treats 
as a branch of positive mondity only i as pitrt of the law set by opinion. " There are 
laws (he says, p. 146), which regud the conduct of independent political societies in 
their various relations to one another x or, rather* there are laws which regard the con- 
duct of sovereign or supreme governments, in their various relatioDS to ofae another. 
And^ laws or rales of this species, which are- imposed upon nations or sovervgps by 
opinions current amongst nations, are usuiklly styled the law of matumtf or intema* 
^l law,** • 
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Lad that general obedience become so frequent and lasting^ that the 
inhabitants of Mexico were independent of Spain in practice, and were 
likely to remain permanently in that state of practical independence ? 

*' At that juncture exactly (let it have arrived when it may )5 neutral 
nations were authorised^ by the morality which obtains between nations, 
to admit the independence of Mexico with the sovereignty of the 
Mexican government. But, by reason of the perplexing difficulties 
wliich I have laboured to explain, it was impossible for neutral nations 
to hit that juncture with precision, and to hold the balance of justice 
between Spain and her revolted colony with a perfectly even hand. " 
pp. 215-15. 

After examining the definitions of sovereignty and independent 
political society^ which have been given by different writers of 
celebrity, our author proceeds to examine the various possible 
forms of supreme government ; the real and imaginary limits 
which bound, or are supposed to bound, the power of sovereigns ; 
and the origin' of government and of political society, or, the 
causes of the habitual obedience which is rendered by the bulk of 
subjects, and from which the power of sovereigns to comp^ and 
restrain the refractory is entirely or mainly denved. We find it 
quite impossible to follow him through this part of his lecture. 
To examine it adequately (and it well merits a minute examina- 
tion) would require an article devoted to itself. We can only, 
therefore, commend it to our readers as well worthy of their perusal, 
and as abounding in remarks at once deep and original. We cannot 
help adverting, however, to an elaborate note upon Hobbes (in that 
part of the lecture where the writer is discussing the nature of 
civil and political liberty, and the supposed difrerences between 
what are called free and despotic states), in which he expounds the 
true principles and main design of that profound philosopher, in 
his political writings ; and endeavours to remove some portion of 
the odium which has been cast both on the writings aiid the man, 
by the combined hostility of the three great denominations of 
priests, the Roman Catholic, the high church of England, and 
the genuine presby terian. There is also, in the same note, a short 
exposition of the system of the party of French philosophers of the 
middle of the last century, called the (Economists. The whole is 
extremely curious and valuable. 

We have as yet said nothing of our author^s style. Of the lan- 
guage of detached portions of the lectures our readers wfll form 
some judgment from the passages which we have selected, some of 
which are, we think, perfect in their kind. But of the complete- 
ness with which the various parts of his subject f^e handled, an 
adequate notion can be obtained only from a perusal of the work 
itself. To those who are little used to metaphysical investigation, 
and who have not been led to consider the exactness of expression 
which inquiries of the nature of those pursued in these lectures de- 
mand, their style will appear sometimes unnecessarily elaborate. 
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and even operose; and although we cannot concur in this criticism,, 
we think that there is occasionally something more of repetition 
than was necessary in printed lectures. This fault, if it be one, 
has arisen, no doubt, from the author'^s practice of writing, his lec- 
tures for deliverjr, and from his having pubUshed them very much 
in the form in which they were delivered. There is an austeri^ of 
manner about our author, and an intrepidity of judgment, conscious 
of its own strength, that we exceedingly admire; and which make us 
readily overlook the slight expressions of contempt for the opinions 
of others in which he occasionally (though we must say rarely) 
indulges ; a tone which, however natural, and almost necessary to 
sincerity, and however admissible in the warmth of oral delivery, 
is, in a work deliberately prepared for the press, better subdued. 
On the whole, we think, the subject considered, the style of these 
lectures approaches more nearly to perfection than anything of 
the kind which has, in recent times, fallen under our observation. 
And we cannot better express our opinion of its character than 
by saying that the author has gone far to realise that which, in 
his lectures, he points out as the style to be aimed at by writers 
upon ethics. 

" The writers" (in the circumstances he is supposing) '* would attend 
to the suggestions of Hobbes and of Locke^ and would imitate the method 
so successfully pursued by geometers : though such is the variety of the 
premises which some of their inquiries involve^ and such are the com* 
plexity and ambiguity of some of the terms^ that they would often fall 
short of the perfect exactness and coherency, which the fewness of his 
premises, and the simplicity and definiteness of his expressions, enable' 
the geometer to reach. But, though they would often fall short of 
geometrical exactness and coherency, they might always approach, and 
would often attain to them. They would acquire the art and the 
habit of defining their leading terms; of steadily adhering to the mean- 
ings announced by the definitions ; of carefully examining and distinctly 
stating their premises ; and of deducing the consequences of their pre- 
mises with logical rigour. Without rejecting embellishments which 
might happen to fall in- ilieir way, the only excellencies of style for 
which they would seek, are precision, deamess, and conciseness: the 
first being absolutely requisite to the successful prosecution of inquiry ; 
whilst the others enable the reader to seize the meaning with certain^, 
and spare him unnecessary fatigue." pp. 82, 83. 



Art. VIII. — Facts relating to the Punishment of Death in the 
Metropolis. By Edward Gibbon Wakefield. Second Edi- 
tion^ with an Appendix^ concerning Murder for the Sale of 
the Dead Body. 8vo. London, £. Wilson, 18i32. 

There is no task in legislation more difficult than that of ascer- 
taining the effect of penal laws upon the minds of those against 
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whom they are intended to/operate. Rank, wealth, education, 
intelligence, sensibility of feeling, and a nice regard to honour, 
all untit the high-born and accomplished legislator for the calcula- 
tion. He cannot appreciate the motives which govern the igno- 
rant, the unfeeling, and the depraved portion of society, from 
which proceeds the great mass of crime. Himself in the en- 
joyment of freedom from restraint, he imagines that confine- 
ment of the person must necessarily operate to deter the poor 
from crimie ; forgetting that to thousand^ and tens of thousands 
of those for whom he is legislating, the restraint of a gaol is 
little more irksome than their daily imprisonment in the unwhole- 
some atmosphere of our great manufactories. But the most 
grievous miscalculation is that which is made with regard to the 
effect produced by the denunciation of capital punishment. ^^ The 
temptation is great, the injuiy to society is sreat, and persons can 
only be deterred by the punishment of death,^ has long been the 
language of those from whom our laws have proceeded. The mo- 
tive to refrain from crime, which the fear of death affords, must vary 
in every individual ; and not a single session at the Old Bailey passes 
without proving how light and slender the cauies sometimes are 
by which it is counterbsdanced. Upon a man in the possession of 
aU that fortune and character can confer, bound, to lire by the ties 
of aifection and of friendship, the idea of a disgraceful death may 
operate with resistless force ; but to one divested of all that can 
make existence acceptable, to a wretch bankrupt in fortune and in 
reputation, to tfie outcast, the miserable, ana. the vicious, what 
does life present that can render it dear ? A long training to vice, 
9 familiaritv with danger, and that habitual disregard of conse- 
quences, which a long continued course of crime engenders,, all 
contribute to strip the highest penal denunciation of its terrors. 
That such ia the case, the number of capital offences, daily com- 
mitted, leads us to conclude ; but, facts are still wanting to show 
the immediate operation of the pienal laws upon the minds of 
those who arc disposed to crime. Unfortunately ^.opportunities of 
collecting such &cts rarely occur ; the . histoiry of guilt is with 
difficulty traced ; and the communications between criininals and 
those who are either interested in, or capable of ascertaining the 
motives by which they are governed, are few and seldom. 

During a well-merited imprisonment of three years in the gaol 
of Newgate, Mr. Edward Gibbon Wakefield enjoyed' an oppor- 
tuni^ of making himself acquainted with the habits and feelings 
of his fellow prisoners. With an activity of mind which prompted 
him to employ the leisure the law had afforded him, with a 
laudable - curiosity to study tlie singular specimens of human 
nature around him, and with manners which enabled him to attract 
the confidence of those whose history he was desirous of learning, 
he succeeded in acquiring an insight into the characters and mo< 
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tiyes of his companions, such as few persons in his rank of life 
have ever obtained. The result of his inquiries, so £ur as they 
regard the punishment of death upon the minds of criminals, he 
has embodied in the volume before us, which, where its-correct- 
ness can be relied upon, is certainly a work very deserving of 
attention. With regard to its accuracy, all who are acquunted 
with the history of its author, must naturally feel considerable 
doubts, which are not removed by the style of the work itself. An 
evident attempt at effect^ a desire to relate striking and startling 
facts, an endeavoiur to make a good picture by heightening the 
colours, a smart and dogmatical tone, and occasionally a conhdent 
display of ignorance, are sufficient to inspire the reader with 
distrust. On the other hand, the majority of the facts related 
are, in substance, undoubtedly well founded ; and in the opinion 
of those who are acquainted with the gaol of Newgate, the repns 
sentation of its inmates given by Mr. Wakefield is said not to be 
inaccurate. Much of the information contained in the volume has 
reference to the general state of crime in the metropolis, and to 
means which exist for its prevention or suppression ; but the most 
important part of .the work is that which relates to the effect pro- 
duced by capital punishments. A law, the severity of which 
excites public Sympathy in favour of the offender, must be injurious 
in its operation; and how frequently does it happen that the 
condemned criminal at the moment of his execution is surrounded 
by a sorrowful and commiserating crowd ? Where can we dis- 
cover the beneficial effect of a scene like that described by Mr. 
Wakefield in the following passage ? 

" One case of an attempt either at suicide or escape, which of the 
two was never precisely ascertained^ I ought to mention, as illustrative 
of the effects of the punishment of death ; — John Williams, an active 
young fellow, twenty- three years old, was convicted of * stealing in a 
dwelling-house,' and, his sentence not being reversed, was, on the 13th 
of December, 1827» ordered to be executed on the 19th. On the 
morning of execution^ he managed to elude the watchfulness of the 
turnkeys^ and to climb up the pipe of a cistern in the press-yard, as 
some supposed with the intention of drowning himself in the cistern, 
but more prohably with the wild hope of escaping. Be this as it may, 
he .fell into the pavement of the yard, and seriously injured his legs. 
Though every one knew that he would be hanged presently, he was 
attended by a surgeon, who dressed his wounds with the same care as if 
surgical skill could have preserved the use of those limbs for years. He 
was carried from the press-yard to the scaffold, and in the struggle of 
death, blood flowed from his wounds^ which became visible to the 
crowd. This shocking scene was known and commented upon by a 
great part of the ]X}pulation of London. What were its efiects on the 
minds of those who made our laws, 1 cannot guess; but I know that it 
pn)duccd, on two classes of people in London,' feelings highly prejudicial 
to the object of all punishment-— the repression of crime. Respectable 
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shopkeepers in the neighbourliood of the scene of execution were heard 
to say, that worse than a murder had heen committed^ and that they 
should like to see the Home Secretary treated in tJbe same way ; and I 
am acquainted with one person who was robbed to a large amount in 
the following year^ but who was deterred from endeavouring, to detect 
the thieves, merely by the impression left on his mind by this circum- 
stance. 

" Within Newgate, amongst the mass of prisoners awaiting their 
trials, a sentiment of ferocious anger and desperate recklessness was 
created, such as, if frequently aroused and generally prevalent, would 
be the cause of innumerable and horrid crimes." 

The striking example afforded by a public execution is insisted 
upon by the advocates of capital punishment, as most beneficial. 
Let them peruse the following facts : 

" Having taken great pains to ascertain the feeling of the mass of 
spectators at each execution, during the three years to which these pages 
relate, I am able to assert positively, that, in every case but one 
(executions for murder inclusive) the assembled crowd sympathised with 
the criminal, and expressed feelings of compassion towards the dying 
person, and of hatred towards the law and its principal executioner,- ' 
the judge of the fourth and fifth trials. The case of exception was that 
of Esther Hibner, hanged for destroying a parish apprentice by repeated 
acts of crueltv. On that occasion the assembled crowd shouted bravoes, 
and clapped their hands as the woman was ' launched into eternity.' * 
On every other occasion the sympathy and anger of the crowd were 
expressed by such cries as ' God bless you !' ' Shame, shame !' 

" If the late Under Secretary of State for the Home Department . 
assisted at a condemned sermon in Newgate for the purpose of instruct- 
ing himself, it were to be wished that, with a similar view, he would 
attend a few executions in front of the gaol. Whoever will undergo 
the pain of witnessing the public destruction of a fellow -creature's life 
in London, must be perfectly satisfied, that, in the great mass of spec- 
tators, the effect of the punishment is to excite sympathy for the criminal, 
and hatred of the law. 

*' From the reports of thieves and other criminals, whom I questioned 
on this point, not occasionally, but whenever an opportunity occurred 
during three years, I feel assured that a considerable portion of the 
crowds which assemble to witness executions in London, consists of 
thieves. From all I could learn, I am inclined to believe, that the 
criminals of London, spoken of as a class, and allowing for exceptions, 
take the same sort of delight in witnessing executions as the sportsman 



• A similar spectacle occurred at the execution of Bishop and Williams, in De- 
cember, 1831, for burking an Italian boy. The populace received the prisoners witli 
shouts of exultation, and at the .moment of their death gave ** three cheers.** It is 
difficult to conceive a scene more dreadful or more disgusting. To feast upon the last 
agonies of a fellow-creature, however guilty, to enjoy his despair, to add bitterness to 
die drags of the fatal cup of which he is about to drink, and to spurn all feelings of 
mercy, because he has himself shown none — ^the^e are the results of such exhibitions, 
even in their most justifiable shape. What value can the rude and ignorant set upon 
human blnod, when they see it daily poured out like water, and when they behold 
thousands reg&rding Wiih satisfaction, nay with delight, tlie extinction of human life ? 
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and soldier find in the ihngen of hunting and war. One would 
suppose that the practice of crime^ as a trade^ furnishes, by itself, 
sufficient excitement; but, perhaps, the state of constant alarm in 
which criminals live, renders them callous to ordinary excitements, 
and creates in them an appetite for some excitement, which would be 
painful, instead of agreeable, to people in general. Be this as it may, 
nothing can be more sure than that the sight of an execution is con-> 
sidered a treat by most habitual criminals of the metropolis; and that 
there is hardly a regular thief in London who has not frequently gone 
out of his way to be present at executions. This statement may be 
abundantly confirmed by examining the officers of the city police. 

" From inquiries made of the boys confined in the school-yard of 
Newgate ; or rather, I ought to say, from having overheard the conver- 
sation of the boys amongst themselves, I am satisfied that every public 
execution creates some criminals. Every execution in front of Newgate 
is attended by some boys not yet criminals, apprentices, errand-boys, and 
children on their way to and from school ; and though, unfortunately, I 
neglected to keep an account of the number of cases ascertained by 
myself, I am confident that few Old Bailey Sessions pass without the 
trial of a boy, whose first thought of crime occurred whilst he was 
witnessing an execution. Not less, I venture to say, than a dozen boys 
have assured me that they were led to become thieves by attending 
executions. 

*^ To some of them the idea occurred simply through witnessing the 
struggles of a dying thief ; to others it was suggested by thieves, with 
who;n they were led to form acquaintance by the excitement of the 
occasion, and who took advantage of that excitement, to speak, with 
success, of the enjoyments of a thie^ and his many chances of impunity. 
•And one grown man, of great mental powers and superior education, 
who was acquitted of a charge of forgery, assured roe that the first idea 
of committing k forgery occurred to him at the moment when he was 
accidentally witnessing the execution of Fauntleroy." 

It is sometimes urged, as an argument in favour of retaining 
the punishment of death, that although it may be true that the 
denunciation of it may have little effect upon the hardened 
criminal, it can never be known how many of those who are subject 
to temptation may have been restrained from crime by the whole- 
some terrors of the halter — 

^Tiat's done, we partly may compute. 
But know not what's resisted. 

It would, perhaps, be allowable to answer an argument like 
this, which is based upon simple a^ssertion, by a simple denial ; and 
to reply« that as it is not proved that the fear of death has 
operated to deter from crime, in any particular case, we may pre- 
sume that it is productive of no such effect ; while, on the other 
band, in the- case of every capital conviction, its inefScacy is 
apparent. But that inefBcacy is capable of being shown by much 
XlAore satisfactory reasoning. Every day's observation must con« 
vince us bow ready men are to place themselves in aituationa 
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where their lives and liberty are in peril ; and how lightly, even 
for the smallest advantage, the^^ will run the risk of much greater 
danger than a criminal (considering the various chances that 
exist in his favour) undergoes. Do we not daily see men, 
with the fullest knowledge of the consequence of their actions, 
shortening their lives by vice and intemperance? In fact, the 
idea of death is one which is with difficulty forced upon the atten- 
tion of men, unless the approach of it be near, and the danger 
imminent. It is the law of his nature to regard it as the condition 
.of his fate; and the contemplation of it, from its vague certainty, 
if we may be allowed to use the expression, loses all power of 
troubling his repose. There can be little doubt, that the same 
feeling is extended to the death denounced by the law ; the idea of 
which is never, so to speak, realised to the mind of the criminal, 
or of the person about to commit a crime. It cannot be doubted, 
that there is much truth and nature in the following dialogue 
between Mr. Wakefield and a prisoner, " who was within an ace 
of being hanged for coining f** — 

'* Q. Have you not often seen an execution ? — A. Yes, I have, very 
often. 

" Q. Did they not frighten you ? — A. No. Why should it ? 

'"' Q. Did it not make you think that the same wpuld happen to your- 
self?^ — A. Not a hit. 

" Q. What did you think then ?^— A. Think ! why I thought it was 
a ■ " shame ! 

*' Q. Now, when you have been going to run a great risk of being 
caught and hanged, did the thought never come into your head, that it 
would be as well to avoid the risk ? — A. Never. 

'* Q. Not when you remembered having seen men hanged for the 
aame thing ? — A. Oh ! I never remembered any thing about it ; and, 
if I had, what difference would that make? We must all take our 
chance. I never thought it would fall on me, and I don't think it ever 
will. 

" Q. But if it should ? — A. Then I hope I should suffer like a man. 
Where's the use of snivelling?" 

In addition to the ^^ facts relating to the punishment of death ,''^ 
Mr. Wakefield has collected some curious information on colla- 
teral subjects ; as the " police of prevention/' " nurseries of 
crime,'' ^' receivers of stolen goods,'' " detection," &c. ; and he 
lias likewise commented at some length upon the system of appeal, 
as he terms it, to the King in Council, still pursued in the case of 
capital convictions at the Old Bailey. In his observations on the 
** police of prevention," he insists upon the necessity of more 
efficient arrangements for the purpose of preventing notorious 
thieves from being at large, and for breaking up the establish- 
ments in which criminals are harboured. Speaking of the persons 
dismissed from Newgate, he says, "If the laws were efficient, all 
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such persons should be apprehended on leaving the prison, and 
sent to some penitentiary as notorious thieves. What becomes of 
them ? Leaving the prison^ generally pennyless, they go stnught 
to their well-known haunts, where, either by notorious thieves 
like themselves, who as such ought to be in confinement, or by 
publicans or others, who as harbourers of such thieves ought to be 
m prison, they are supplied with a loan of money for their 
direct and immediate wants, and with information as to favourable 
opportunities of clearing the debt, by means of robbery.*" But, 
after all, to what does Mr. Wakefield'^s scheme amount.'^ The 
thieves and their patrons may be imprisoned, but they cannot 
be detained in durance for life ; and Mr. Wakefield does not pre- 
tend, that, when they are again let loose upon society, they will 
not again resume their vocation. Measures, to be tndy preven- 
tive, must go much further than this. The causes of crime are 
want and ignorance, neither of which can be removed by a six 
months'* imprisonment. Before crime can be prevented, the people 
must possess the means of maintaining themselves ; and must be 
taught that they will be happier and better when depending upon 
their own honest industry, than when subsisting by crimed But 
to such a state of society we can only hope, in this country, to 
approximate very remotely. Something, however, may still be 
accomplished, by the reformation of the individual offender ; for, 
notwitnstanding the assertion of Mr. Wakefield, that ^^ thepumber 
of cases in which man, woman, or child, — once a thief, is always 
a thief, — are so vague, as to be undeserving of notice,^ we 
maintain that reformatipn is one principal object- of criminal 
legislation. The opinion expressed- by Mr. Wakefield, is 
also contradicted by numerous facts, both in this country and 
in the United States, to which we shall take an early occasion to 
refer more particularly. 

In connexion with the subject of the Reform of Criminals, we 
may mention the want of an institution for the reception of 
offenders, and more especially of juvenile delinquents, on their 
release from prison. A large proportion of the boys discharged 
from Newgate, according to Mr. vVakefield, immediately resort to 
the houses of receivers of stolen goods, or of persons interested 
in persuading them to resume their predatory occupations. To 
preserve them from this temptation to crime, until better habits 
are' formed, is an object of the highest importance. It frequently 
happens, also, that a prisoner, on nis discharge, is absolutely desti- 
tute of the means of subsistence. Under the pressxure of want, it 
is almost certain that he will again resort to theft, unless some 
assistance be afforded him for the obtaining of honest employ- 
ment. Without question, an institution devoted to the protection 
of these outcasts, would prevent the commission of innumerable 
second offences^ 
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We have said, that Mr. Wakefield occasionally displays his 
ignorance, with a very confident air. Let the reaaer judge. In 
speaking of receivers of stolen goods, we find the foUpwing novel 
information : — ' 

" A slight improvement of the law was made by a bill lately in- 
troduced by Mr. Peel, which enacted, that any one found in the pos- 
session of stolen goods within a fixed period of the time when the 
goods were stolen, and unable to account for such .possession, should 
be considered as the thief, and liable to the punishment of steal- 
ing to the amount of the value of the goods. But that this pro- 
vision has done little towards diminishing one of the greatest tempta- 
tions to robbery — ^the facility of converting stolen goods into mone^^— is 
proved by this unquestionable fact, that no thief, however young or in- 
experienced, finds the least difficulty in disposing of stolen goods. This 
law has the same effect on the receivers, as the establishment of the 
new police on the thieves. It renders the receiver's trade somewhat more 
difficult, and obliges him to take new precautions." 

Some further reasoning upon the practical efiect of the new 
law is added. All this is very ingenious, had there been any 
foundation for it ; but, unfortunately, Mr.. Peel never introduced 
such a bill, nor could it ever have been even contemplated. At 
common law« the presumption is, that a person found in the pos- 
session of property recently stolen, is the thief; but the idea of 
such an enactment as that mentioned by Mr. Wakefield could 
have 'never occurred to the framers of Mr. PeePs bills. We 
do not quarrel with Mr. Wakefield for his ignorance of the laws, 
but we have a right to expect that he will not impose it upon the 
public as knowledge. 

Among the modes suggested by Mr Wakefield, the follow- 
ing, for the suppressing the offence of receiving stolen goods, 
appears to us to be, in principle, extremely reprehensible. 
After recommending the adoption of a better police, he says, 
** I venture to suggest, that one officer of such police ought 
to reside constantly in each of the London prisons, and espe- 
cially in Newgate, for the purpose of obtaining information on 
all these points, and exclusively charged with that service. 
Nothing would create such dismay amongst the criminals, whom 
it is so desirable to root out of society ; and, I speak of my 
own experience of the quantity of inrormation that would be 
obtained in this way, when I express a belief, that such a measure 
of espionage might be made the means of diminishing crime to an 
extent which I abstain from estimating, for fear of startling those 
who have never reflected on the importance of measures of preven- 
tion.*" That a system, the basis of which must be deception^ 
should be favoured by Mr. Wakefield, is not matter of surprise ; 
but it would be marvellous, if any man of proper feeling and 

VOL. III. — ^JU. K 
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sound judgment could be found to advocate a measure so entirely 
opposed to right policy and true principle, as that here re- 
commended. It has ever been the cherished system of the 
worst governments, in the worst times, and has tended more 
than any other policy, to debase and to lower the character of 
nations. Venice and France, in the most degraded periods of 
their history, were distinguished by the flagrant treachery of their 
governments ; and there are few persons who do no); remember, 
with disgust and abhorrence, the unhappy times, when, for poli- 
tical purposes, similar measures were resorted to in our own 
country. The results of such a system are what may naturally 
be expected. Fraud is met by fraud, and deception by deception ; 
the worst means are put in practice, in order to force from the 
offender the desired information ; and at last the spy, whose duty 
it is to provide the expected number of criminals, is compelled, 
for his own professional credit, to create the crimes himself. No 
advantages gained in the detection of oflenders can counter- 
balance the demoralizing influences of such a system. 

We have no space for a further examination of Mr. Wake- 
field^s book; which, together with the evidence given by him 
before the Select Committee of the^ House of Commons, appointed 
to report upon the subject of secondary punishments, we recom- 
mend to the attention of those whose inquiries are directed to the 
state of our criminal jurisprudence. 
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The following are Summary Statements of the Number of 
Persons charged with Criminal Oflences, who were committed to 
the diflerent saols in England and Wales, for trial at the assizes, 
and sessions, held for the several counties, cities, towns, and liber- 
ties therein, during the years 1823-1829 inclusive, distinguishing the 
number in each year ; and showing the nature of the cnmes respec- 
tively of which they were convicted^ acquitted, and with which these 
were charged, against whom no bills were found, and who were not 
prosecuted ; the sentences of those convicted ; and the numbec 
executed who received sentence of death :— - 
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Number of Penons duiTg^ with Grimioal Oflfimoefl, oommictfd to the dlilbrent Oaoh in 

Eoglaiid and Wales, for Tiial, in each County. 



In the Yean 


1883." 


1824. 


1825. 


lU2t^. 


1827. 


1828. 


1829. 


Anglesev 
Bedford . 


la 

106 


9 
102 


7 
123 


2 

83 


16 

108 


7 
109 


18 
134 


Berks 


162 


148 


154 


140 


808 


190 


818 


Brecon 


11 


16 


81 


14 


16 


21 


It 


Bucks • « • 


181 


143 


160 


113 


182 


153 


188 


Cambridge . 


155 


110 


137 


142 


152 


159 


194 


Cardigan • 


9 


16 


4 


9 


9 


9 


3 


Carmarthen . 


35 


81 


88 


15 


17 


40 


23 


Camarvon 


14 


86 


15 


14 


82 


18 


15 


Chester 


849 


361 


306 


415 


4.97 


466 


548 


ComwaH 


68 


83 


109 


110 


150 


126 


188 


Cumberland 


38 


64 


57 


54 


79 


53 


4T 


Denbigh . 


14 


80 


86 


84 


86 


34 


35 


Derby 


86 


77 


84 


134 


160 


171 


175 


Devon • 


356 


408 


437 


440 


438 


425 


430 


Dorset 


^ 135 


180 


119 


138 


--167 


144 


141 


Durham • 


71 


84 


103 


117 


175 


183 


139 


Essex 


•388 


•460 


•408 


•403 


•451 


•363 


•587 


FUnt 


9 


6 


11 


18 


88 


88 


80 


Glamorgan • • 


33 


43 


84 


43 


64 


49 


54 


OIoQcester • 


864 


307 


358 


427 


415 


389 


449 


(Bristol) . 


148 


i35 


133 


158 


139 


177 


m 


Hants 


860 


381 


357 


885 


341 


.954 


396 


Hereford • • 


93 


99 


68 


97 


150 


187 


155 


Herts • • • 


•183 


•138 


•168 


•192 


•805 


•199 


•235 


Hontingdoa 


35 


^ 29 


31 


34 


31 


19 


44 


Kent 


•504 


•617 


•577 


•632 


•688 


•604 


•665 


Lancaster . 


1,63? 


1,897 


8,138 


2,374 


8,459 


8,011 


8,886 


Leicester . • 


151 


131 


148 


237 


860 


847 


849 


Lincoln 


822 


886 


198 


82i 


329 


308 


337 


Merioneth 


4 


♦ 6 


1 


2 


6 


7 


3 


Middlesex • 


2,503 


2,621 


8,908 


3,457 


3,381 


3,516 


3,567 


Monmouth • 


30 


54 


55 


m 


95 


55 


109 


Montgomery • • 


14 


80 


36 


80 


22 


17 


38 


Norfolk . 


349 


399 


m 


441 


486 


481 


536 


Northampton 
Northumberland . 


135 


109 


129 


123 


176 


188 


183 


75 


89 


87 


78 


96 


188 


116 


Nottingham 


196 


804 


219 


887 


898 


289 


358 


Oxford • 


87 


147 


110 


167 


810 


141 


167 


Pembroke . 


17 


19 


26 


80 


42 


18 


81 


Radnor • • 


8 


13 


84 


3 


15 


15 


8 


Rutland 


8 


18 


7 


17 


14 


16 


80 


Salop . 


106 


174 


186 


130 


178 


168 


165 


Somerset • • • 


380 


450 


583 


490 


646 


495 


674 


Stafford • ■ . 


814 


863 


876 


448 


569 


575 


,613 


Soffiilk . . 


899 


301 


898 


893 


351 


883 


S5t 


Surrey • • . 


•537 


•558 


•591 


•699 


•663 


•680 


•716 


Sussex 


•298 


•319 


•273 


•877 


•309 


•308 


•378 


Warwick 


437 


548 


482 


581 


602 


608 


705 


Westmoreland 


88 


81 


16 


9 


20 


19 


11 


Wilts 


863 


854 


314 


384 


365 


881 


346 


Worcester • • < 


173 


154 


165 


169 


850 


803 


882 


York . 


684 


753 


883 


996 


1,883 


1,094 


1,891 


Total 


18,863 


13,698 


14,437 


16,164 


17.981 


16,564 


18,675 



• The friiooert for Tflal at the Special Assizes commencing In December, upon the Home Circuit 
in each year, are incloded In the numbers in the following Year. The prisoners for Trial at the 
Aasiaet commenciag la December 1829 are therefore not ineladed herein. 
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Number of Penont Committed, OoDTicted, Sentenced, Acquitted, &c Ac 



IhtheiYeora 



Committed for Trial :— 
Vtf. Males • 



Females 



Total . 



Convicted and Sentenced :— 
To Death* . 
TransporUtioii, for lASe 
35Y3urB 



1823. 



10,342 
1,981 



18,263 




lid 

a d 

8 S^ 

•e "Si 



f 



5 Years 
4 Years 
3 Years 



2 Years, and 1 
above one Year J 

1 Year, and ) 

above SIX Months j 

6 Months and \ 
under • J 

Whipping and Fine • 

Total Convicted 
Acq[iutted 

No Bills founa, and 
not Prosecuted . 

Total . 



*968 



1824. 



11,475 
8,223 



13,698 



•1,066 



1825. 



11,889 
2,548 



14,437 



•1,036 



116 117 186 



78 



1,387 



11 
384 

1,074 

4,040 
266 



107 



1,491 
1 



8,204 
2,480 

1,579 



• Of whom were Executed 



12,869 



•54 



11 

339 

1,218 

4,861 
214 



1826. 



13,472 
2,698 



16,164 



129 



1,419 



9,425 
2,611 

1,662 



13,698 



•49 



7 
365 

1,193 

5,408 
281 



•1,203 
133 



1827. 



15,151 
2,770 



1828. 



1829. 



17,921 



•1,526 
198 



185 



1,945 



1 

1 

293 



2,232 



13,832 
2,732 



Total 
Namber 

In the 
7 Yean. 



16,564 



•1,165 
317 



9,964 

2,788 

1,685 



,14,437 



•50 



II 

297 

1,204 

5,819 
310 



11.107 
3,271 

1,786 



16,164 



•57 



11 
296 

1,433 

6,251 
321 



12,564 
3,407 

1,950 



17,921 



•70 



508 

1 

2,046 



1 
11 

243 

1,113 

5,991 
322 



15,5561 
3,119 



18,675 



•1,385 
396 



2 
691 

2,285 



91,717 
18,005 



109,722 



11,723 
3,169 

1,672 



16,564 



•79 



7 
835 

J, 87 7 

6,646 
336 



13,861 
3,614 

1,800 



•8,349 

1,403 

1 

S 

3 

1,991 

1 

12,745 

1 

1 

1 

69 

2,099 

8,516 

39,016 
8,050 



18,675 



•74 



76,24a 
81,340 

18,134 



109,788 



433 



• See pages 197 aad 138 lor their Griraei aad alw for the Nninber Eieeuted. 
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Nature of the Grimes of which Per- \ 
80D8 were Convicted in the Years j 
















1823. 


1824. 


1825. 


1826. 


1827. 


1828. 


1829. 


Anon, and other wilful Burning of 
















Property , • 


6 


6 


7 


3 


3 


2 


8 


Bigamy 


19 


22 


25 


35 


23 


38 


31 


Burglary 


S61 


302 


276 


311 


368 


171 


108 


Breaking into a Dwelling-house and 
















liarceny 


124 


128 


112 


125 


240 


350 


561 


Breaking into a Building, Shop, Scjc. 
















(not communicating with Dwelling- 
















house), and Larceny 


-1. 


•» 


•ii. 


... 


mmm . 


151 


164 


Cattle Stealing . 


24 


19 


24 


21 


31 


28 


25 


Cattle, Feloniously Killing and 
















Maiming • • 


— . 


2 


m^ 


.» 


1 


2 


2 


Child Stealing . 


1 


... 


3 


I 


5 


3 


3 


Coining 


i 


2 


1 


7 


14 


6 


«.« 


Coin Counterfeit, Putting off. Utter- 
















ing, and Having, &c. 


175 


206 


176 


210 


823 


205 


256 


Embezzlement (by Servants) . 


64 


71 


70 


91 


101 


135 


130 


Forgery, and Uttering Forged In- 
















struments • 


29 


22 


18 


23 


46 


42 


37 


Forged Bank Notes, Having in 
















Possession, &c. 


.... 


. ■-• 


mmmrn 


4 


... 


... 


1 




147 


142 


176 


157 


206 


215 


283 


Game Laws, Offences against . 


153 


140 


109 


128 


212 


306 


174 


HoTse Stealing . 


134 


104 


165 


121 


147 


138 


147 


liarceny (not otherwise described) 


6,977 


6,914 


7,293 


8,0d9 


8,858 


8,199 


9,444 


liarceny in a Dwelling-house, &c. 


145 


188 


186 


222 


223 


74 


81 


Larceny in a Shop, &c. . 


1 


2 


•■■ 


mmm 


.i.. 


^m 


.— 


Larceny from the Person 


329 


446 


532 


658 


722 


682 


724 


Letters, containing Bank Notes, &c. 
















Secreting and Stealing 


^m 


1 


2 


... 


3 


1 


.. 


Letters, sending Threatening . 


». 


2 


— 


2 


i— 


1 


2 




53 


50 


62 


62 


83 


72 


56 




12 


17 


12 


13 


12 


20 


13 


Jkfurder, Shooting at, Stabbing, 
















Wounding, and Administering 
















Pcnson, with intent to Murder, &c. 


14 


21 


17 


14 


35 


20 


65 


Murder, Concealing the Birth of 
















their Infants . 


9 


6 


7 


7 


5 


5 


23 


Perjury . • 


4 


3 


7 


6 


6 


7 


4 


Piracy .... 


_ 


». 


2 


.... 


— 


— 


-* 


Rape, &c. 


11 


9 


6 


4 


11 


5 


7 


Rape, Assault with intent to commit 


46 


43 


42 


83 


64 


78 


69 


Riot and Felony 


Ml. 


1^^ 


... 


48 


... 


2 


... 


Robbery of the Person, on the High- 
















way, and other Places 


113 


124 


93 


144 


201 


155 


147 


Sacrilege 


4 


4 


1 


4 


8 


7 


11 


Sheep Stealing, and Killing with 
















intent to Steal 


79 


105 


104 


127 


153 


120 


155 


Sodomy ... 


3 


1 


2 


1 


1 


2 


1 


Sodomy, Assault with intent to com- 
















mit, and other Unnatural Offences 


27 


15 


25 


20 


23 


27 


14 


Stolen Goods, Receiving 


117 


184 


131 


157 


235 


229 


277 


Transports beiog at lar«;e, &c. 


4 


3 


4 


12 


12 


7 


8 


Felony, Cutting down Trees {^wing, 


« 














&c. • - • . 


I 


wm^ 


w. 


"" 


w. 


«.— 


— 


Felony, Stealing Part of a Wreck 


1 


m^ 


— . 




— . 


.— 


.— 


Felony, Armed to assist Smugglers, 
















&c .... 


.. 


1 


2 


1 


16 


11 


«— 


Felony and Misdemeanor (not other- 
















wise described) , 


116 


120 


272 


196 


273 
12.564 


207 


231 


Total Number of Persons Convicted ) 
in fnuh Ytftr f 


8,204 


9.425 


9.904 


11.107 


1I.T«?« 


13.261 
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Namber of Penoos Acquitted, 



[April, 



Nature of the Grimes for wlndil 
















Persons were Tried and Ac- > 
quitted in the Years • J 


1823. 


1824. 


1825. 


1826. 


1827. 


1828. 


1829. 


















Property . , . 


11 


14 


8 


8 


6 


4 


15 


Bigamy . . . 


6 


8 


7 


5 


6 


6 


7 


Burglwy . • . ! 


99 


88 


101 


115 


136 


45 


85 


Breaking into a Dwdling^himiey and 
















Larceny • 


26 


S3 


27 


87 


44 


109 167 


Breaking into a Building, Shop, Ac 
















(not communicating with Dwelling- 
















house), and Larceny 


— 


•- 


— . 


— 


— 


S& 


28 


Cattle Stealing 


d 


4 


10 


2 


10 


8 


4 


€atUe, Feloniously Killmg and 














> 


Maiming 


2 


1 


2 


5 


a 


7 


1 


Child Stealing 


— 


1 


1 


1 


3 


1 


1 


Onning « • • 


2 


— 


2 


^^ 


7 


9 


1 


Com Counterfeit, Putting off, Utter. 
















ing, and Having, &c. • 


28 


41 


19 


48 


28 


90 


33 


BmlMSEzlement (by Servants) 


2S 


36 


26 


39 


39 


47 


35 


Forgery, and Uttering Forged In- 
















. struments. • . 


14 


11 


11 


14 


52 


18! 14 


Forged Bank Notes, Haring in 
















Possession, &c. . 


— 


— 


— . 


1 


1 


•^ 


m^ 


Fraudulent Offerees . • • 


62 


60 


51 


44 


76 


71 


79 


Game Laws* Offences against 


4S 


18 


31 


34 


63 


SI 


42 


Horse Stealing 


SO 


32 


49 


36 


60 


89 


27 


Jisroeny (not otherwise described) 


1,498 


1,580 


1,727 


1,918 


1,969 


1»768 


%flS» 


Larceny in a DweUing-house, &c. 


40 


54 


46 


59 


62 


33 


SI 


Larceny from the Person 


108 


125 


173 


236 


SOS 


939 


236 


Letters, containing Bank Notes, &c. 
















Secreting and Stealing 




— 


mmm 


1 


3 


8 


— . 


Letters, sending Threatening • 




4 


4 


— . 


3 


9 


2 


MansUughter 


64 


49 


56 


71 


63 


^ 


66 


Murder . . • 


35 


28 


61 


32 


34 


48 


27 


Murder, Shooting at. Stabbing, 
















M^'ounding, and Administering 
















- Poison, with intent to Murder, &c. 


29 


35 


29 


96 


29 


41 


39 


Murder, Concealing the Birth of 
















their Infants 


— 


^m 


»-. 


1 


.. 


m^ 


9 


Perjury . 


3 


1 


3 


7 


9 


8 


6 


Piracy , 


S5 


— 


— 


.. 


.— 


«^ 


47 


B^pe, &c. 


22 


16 


20 


14 


20 


93 


SO 


Kape, Assault with intent to commit 


20 


12 


17 


\6 


27 


31 


85 


Biot and Felony 


— 


— 


^■^ 


12 


... 


6 


— 


Bobbery of the Person, on the High- 
















way, and other Places 


64 


108 


78 


130 


115 


128 


lis 


Sacrilege 


4 


1 


*i- 


— . 


2 


2 


8 


Sheep Stealing, and Killing with 
















intent to Steal 


23 


32 


41 


40 


60 


57 


63 


Sodomy 


6 


9 


4 


3 


7 


3 


6 


Sodomy, Assault with intent to com- 
















mit, and other Unnatural Offences 


7 


4 


10 


11 


13 


10 


8 


Stolen Ooods, Receiving 


141 


156 


113 


193 


205 


191 


865 


Transports being at large, &c. . 


•*- 


— 


— 


m^ 


1 


.— . 


— 


Felony, Cutting down Trees, growing, 

A-r 


Q 














OLL* • a • 

Fell ny and Misdemeanor (not other- 


if 














wi>j described) 


59 


65 


61 


122 
3,271 


99 
3,407 


92 


114 


Total Number of PersonsAcquitted \ 
in each Year . . j 


2,480 


2,611 


2,788 


3,169 


3,614 
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Number of Persons against whom No Bills found, and Not Prosecuted. 



Nature of the Crimes with which \ 
Persons were charged, against ^ 
whom No Bills were found, and f 
who were Not Prosecuted, in J 



1823. 



Arson, and other wilful Burning of 
Property 

Bigamy . 

Burglaiy 

Breaking into a Dwelling-house, And 
Larceny . « 

Breaking into a Building, Shop, &c 
(not communicating with Dwelling, 
house), and liarceny 

Cattle Stealing 

Cattle, Feloniously Killing and 
Maiming • • 

Child Stea£ng 

Coining 

Coin Counterfeit, Putting off, Utter, 
ing, and Having, &c. 

Embezzlement (by Servants) 

Forgery, and Uttering Porged In- 
struments • • 

Fraudulent Offences • 

Oame Laws, Offences against 

Horsestealing 

Larceny (not otherwise described) 

Larceny in* a DweUing-house, &c. 

Larceny from the Person . 

Letters, sending Threatening 

Maoslanghter 

Murder • • 

Murder, Shooting at. Stabbing, 
Wounding, and Adminbtering 
Poison, with intent to Murder, &c. 

Murder, Concealing the Birth of 
their Infants 

Perjury . 

Rape, &C. • • • 

Rape, Assault with intent to commit 

Riot and Felony 

Robbery of the Person, on the High 
way, and otHer Places 

Sacrilege 

Sheep Stealing, and Killing with 
intent to Steal 

Sodomy . 

Sodomy, Assault with intent to com- 
mit, and other Unnatural Offences 

Stolen Goods, Recdving 

Transports being at large, &c. 

FeUmy and Misdemeanor (not other- 
wise described) 



Total Number of Persons against^ 
whom No Bills were found, and ( 
who were not prosecuted,, in each ( 
Year . . . J 



11 
3 

42 

SO 



1824. 



27 
10 

10 

38 

27 

15 

1,002 

26 

113 

1 

9 

13 



20 

2 

1 

15 

11 



24 



28 
9 

10 
41 



48 



1,579 



8 

6 

70 

15 



20 
9 

I 

47 

20 

14 

1,060 

33 

124 

1 

10 

28 



15 



1 
21 
14 



26 
1 

18 
3 

8 

48 

1 

39 



1,662 



1825. 



7 

1 

51 

11 



8 
7 



15 
9. 

7 

75 

11 

15 

1,067 

33 

130 

1 

4 

21 



11 

1 

1 

17 

6 



18 
1 

21 
3 

5 
45 



83 



1,685 



1826. 


1827. 


6 


5 


2 


1 


52 


68 


16 


16 


"" 1 


""4 


6 

"" 1 

25 


4 
1 


29 


13 


13 


10 


IS 


78 


50 


20 


19 


14 


22 


1,115 


1,187 


19 


-^20 


161 
1 

8 


166 


5 


12 


19 


7 


18 


"" 1 


"" 1 


11 


17 


18 


20 


2 


— 


33 


65 


23 


35 


— 


6 


4 


• 9 


56 


91 


71 


56 


1,786 


1,950 



1828. 



1829. 



8 

2 

S3 

39 



9 

2 

2 

2 

26 
13 

6 
24 
29 
lOi 
1,022 
15 
165 

""16 
15 



U 



1 
13 
19 



31 
3 

22 
7 

23 
43 



61 



1,672 



14 

'28 
53 



12 
1 



24 
15 

5 
44 

14 

10 

1,148 

7 
178 

3 

7 



II 

3 

17 
14 



39 
3 

19 
3 

13 
69 



46 



1,800 
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Total Number of Peiwns Committed, Convicted, Sentenced, Acquitted) &c. Ac* 



Nature of Crimes with which Per- 
sona were charged in the Years 



} 



1823^. 



Arson, and other wilful Burning of 

Property • 

Bigamy • • 

BurgUtry • • 

Breaking into a DweUing-house^ and 
Larceny 

Brealdng into a Building, Shop, &c. 
( not conomunicating with DweUing- 
houiM), and Larceny • 

Cattle Stealing 

Cattle, Feloniously Killing and 

" Maiming 

Child Stealing 

Coining ... 

Coin Counterfeit, Putting off, Utter- 
ing, and Having, &c. 

Embezzlement (by Servants) 

Poigery, and Uttering Forged In- 
struments 

Forged Bank Notes, Having in 
Possession, Ac 

Fraudulent Offences 

Game Laws, Offences against 

Horse Stealing . 

Larceny (not otherwise described) 

Larceny in a Dwelling-house, Ac 

Larceny in a Shop, Ac. 

Larceny from the Person 

Letters, containing Bank Notes, Ac. 
Secreting and Stealing 

Iietters, sending Threatening . • 

Manslaughter 

Murder • • • 

Murder, Shooting at, Stabbing, 
Wounding, and Administering 
Foisoa, wUh intent to Murder, Ac. 

Murder, Concealing the Birth of 
their Infknts » 

Perjury 

Piracy . • • 

Kape, Ac. • 

Rape, Assault with intent to commit 

Riot and Felony 

Robbery of the Person, on the High- 
way, and other Places • • 

Sacrilege 

Sheep Stealing, and Killing with 
intent to Steal 

Sodomy . . • 

Sodomy, Assault with intent to com- 
mit, and other Unnatural Offbnces 

Stolen Goods, Receiving 

Transports, being at large, Ac. . 

Felony, Stealing Part of a Wreck 

Felony, Armed to assist Smugglers, 
Ac* . ° • . • 

Febny, Cutting down Trees, grow- 
ing, Ac. 

Felony and Misdemeanor (not other- 
wise described) 



1824. 



28 

t8 

402 

no 



1825. 



S8 

31 

460 

176 



Total Number of Persons for Trial ) 
in each Year . | 



29 

2 
2 



230 
91 

53 



237 
2^3 
179 
8,477 
211 
1 
550 



1 

116 

60 



63 

11 

8 
25 

48 
77 



201 

8 

130 
18 

44 

299 
4 
1 



4 
223 



12,263 



22 

33 

428 

150 



23 

4 
1 



267 
116 

34 



239 
178 
150 
9,554 
275 
2 
695 

I 

7 

109 

73 



71 

6 
5 

46 
69 



1826. 



1827. 



17 
42 

478 

168 



258 
6 

155 
13 

27 

388 

4 



224 



13,698 



42 

9 
4 

8 

210 
105 

36 



302 
151 
229 
10,087 
265 

"835 

2 

• 5 

122 

94 



57 

8 
11 

2 
43 
65 



1828. 



14 

29 
572 

300 



189 
2 

166 
9 

40 

289 

4 



416 



14,437 



24 

11 
2 

8 

289 
149 

47 

5 

279 
182 
171 
11,122 
300 

1,055 

• 1 

3 

141 

57 



47 

8 
14 

29 

117 

62 

307 
4 

190 

4 

35 

406 
12 



389 



16,164 



45 

8 

9 

21 

280 
i53 

91 

1 

332 
284 
229 
12,014 
295 

1^081 

6 

3 

■ 141 

65 



82 

5 
16 

"48 
111 



381 
10 

248 
14 

45 

531 

13 



1829. 



16 



428 



17,921 



14 

46 
249 

491 



195 

38 

11 

4 
10 

261 
195 

66 



310 
366 
180 
10,989 
122 

i]079 

3 

3 

142 

83 



72 

5 
16 

"41 

128 

7 

314 
12 

199 
12 

60 
463 

7 



38 
171 

781 



804 
SO 

3 

4 
1 

319 
180 

66 

1 
405 
230 
184 
12,628 
119 

M38 



4 

125 

47 



115 

35 

10 

47 

54 

108 



299 
16 

237 
10 

35 

611 

8 



U 



360 



16,564 



391 



18,675 
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Number of Persons sentenced to Death. 



Crimes for which Persons | I 
reoeiTedSentence of Death >| 
in the Years . . ) 

Arson, and other wilful 

Burning of Property 
Bttiglary 

Bn^dng into a Dwelling- 
house, and Larceny 
Cattle Stealing 
Cstde, Feloniously Killing 

and Maiming 
Coining 

Coin, Uttering Counterfeit 
(having been convicted as 
Common Utterers) 
Foigeiy, and Uttering Forged 

Instruments 
Horse Stealing • 

Lsiceny, Grand 
Luceny in a Dwelling-house, 

&c< • • 

Lsrceny in a Shop, &c. . 
Letters, containing Bank 
Notes, &c. Secreting and 
Stealing . 
Letters, sending Threatening 
Mnrder • • 

MaTder,Shootu]gat,Stabbing, 
Wounding, and Adminis- 
tering Poison, with intent 
to Murder, &c. 
Piracy . 

Rape, &c. . 
Riot aiid Felony 
Robbery of the Person, on 
the Highway, and other 
Places 
Sacrilege • 

Sheep Stealing, and Killing 

with intent to Steal 
Sodomy 
Tnmsporto being at large, 

&c 
Felony, Stealing Part of a 

Wreck 
Felony, Cutting down Trees 

growing, &c. • 

Fdony, Assembling Armed 

to assist Smugglers, &c. 



1823. 



Total Number of Persons 
who received Sentence 
Death in each Year 



nsl 



6 
261 

84 



1824. 



29 
134 



145 
1 



12 

14 
11 



lis 

4 

79 
S 

4 

I 

1 



968 



6 
S02 

128 
19 

2 
2 



22 

104 

1 

188 
2 



1 

2 
17 



21 
9 



124 

4 

105 
1 



1825. 



7 
276 

112 
24 



1,066 



1826. 



18 
165 



186 



12 



17 
2 
6 



93 
1 

104 
2 



3 

311 

125 
21 



1827. 



1 

23 

121 

1 

222 



2 



1,036 



IS 



14 

4 

48 



144 
4 

127 
1 

12 



3 
368 

240 
31 

1 
14 



I 

46 
147 



223 



1828. 



3 
12 



1,203 



35 
U 



201 
8 

153 
1 

12 



16 



1,526 



8 
171 

350 

28 



6 



42 
138 



74 



1 

20 



20 

5 

2 



155 

7 

120 
2 



1829. 



8 
108 

561 
26 

8 



9 

37 
147 



81 



11 



h Total 
^ Number 
Id the 
ZYean. 



35 
1,797 

1,640 
178 

5 

31 



80 

817 

956 

8 

1,119 
3 



13 

65 

7 



147 
11 

155 
1 

8 



1,165 



1,385 



7 

8 

99 



186 

8 

53 

50 



977 
39 

843 
11 

50 
1 
1 

31 

8,349 



4 
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Number of Fenoni Bzeeoted. 



Gdma fon which Penons^ 
wtn flzeeoted whoieomed 1 
SoDtnce ofDBiUh in the f 
Yean .J 


1823. 


1824 
1 


1825. 


1826. 


1827- 


1828. 


1829. 


TMal 
Number 

In the 
7Yeara. 


Anon, ind oUier wilftil 
Bati^aiFTOpatj . 


MM 


1 


1 


•« 


3 


6 


Hnighuy 


11 


19 


18 


10 


10 


4 


4 


64 


Biealdtig Into ft DwdBng- 
'kmieiMidliMrMoj 


1 


— 




-.. 


— - 


10 


10 


30 


Coinh^' 


1 


1 




1 


4 


4 


— 


11 


Fotgcfy, and Uttering Forged 
InitRnnenta 


9 


S 


1 


1 


4 


6 


7 


84 


Hone Stealing 


4 


1 < 


8 


7 





7 


6 


48 


LtMBDj hi ft Dwelfing-hoiiae, 
. Ac. ■« ; 


S 


1 


S 


6 


4 


8 


1 


18 


Leltcn« oontiming Bank 
Nctfliy Secntingand Steal- 
ing 


» 


^ ^ 


1 


1 


1 


^^, 


_ 


8 


IfnidflF 


11 


15 


10 


10 


11 


18 


13 


88 


Maidct,Shootfaigat,Stabbuig, 
Wounding, and adminiater- 
mg Poiaon, with intent to 


5 


S 


1 


1 


6 


7 


10 


38 


Rape, Ac . 


8 


3 


s 


s 


S 


3 


8 


84 


• 

Robbenr of the Penon, on 
the Hi^wajr, and othei 
Places 


6 


6 


6 


15 


n 


8 


18 


89 


SIftep Stealing 


— 


1 


3 


3 


3 


1 


6 


16 


Sodomy 


3 


1 
49 


2 


1 


— 


— 


— 


7 


Total Number of Penona ) 
Executed in each Year j 


54 


50 


-57 


70 


79 


74 


433 



No. II. 



The following are Summary Statements of the Number of 
Persons charged with Criminal OfFenceSy who were committed to 
the several gaols in the cities of London and Westminster, and 
county of Middlesex for trial, during the years 1823-1829 inclusive, 
distmguishing the number in each year ; and showing the nature 
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of the crimes reqpecdvdy of wMch tliey were convicted^ acquitted, 
and with whidi those were charged MidnBt whom no billB were 
found, and who were not prosecuted; l£e sentences of those con- 
yicted ; and llie number executed who received sentence of death : — 



Number «f Penoiit 



itted> Courldied, Sentenced, Aoqnitted, &c. fte*. in London and 
Middleeez. 



Intiie Yean 



Oonmutted finr Trial: 
Via. iCaIca 



Femalca • 



Votal . 



Gonyieted and Sentenced ^«. 
To Death* 

Tnnaportation, tat life 
■ 14 Yean 



1823. 



1,955 
548 



8,508 



1824. 



S,048 
570 



8,881 



7 Yean 




Whipping 
Fine 



8 Yean 

8 Yean, and \ 
above 1 Year/ 

1 Year, and ) 

aboTedMonthsJ 



184* 
70 
86 

817 



6 Monihs and 
under 



'] 



Total Convicted 

Acquitted • 

No Bills found, and 
Not pRNtecuted . 

Total . 

• Of whom were Executed 



17 
116 

60S 

88 
144 



1,455 
688 

865 



140« 
68 
80 

481 



1825. 



8,888 
674 



8,908 



1826. 



8,784 
788 



3,467 



168* 
86 
45 

448 



804* 
65 

96 
671 



8 



1827. 



8719 
668 



8,881 



814* 

85 

186 

645 



8,503 



ir 



7 


83 


110 


111 


790 


858 


31 


85 


98 


85 


1,693 


1,897 


616 


687 


318 


318 


8,681 


2,902 


12« 


16* 



14 



98 



874 



85 
117 



8,880 
846 

391 



3,457 



80» 



87 



106 



985 



81 
90 



1828. 



8,767 
749 



3,516 



175« 
80 
151 
643 



2,300 
708 

379 



3,381 



17^ 



30 



67 



949 



80 
108 



8,877 
850 

889 



1829. 



8,768 
804 



3,567 



181* 
104 
168 
736 
3 

17 

84 

883 

99 
99 



3,516 



81* 



2,318 
804 

445 



3,567 



25* 



Total 
Number 

In the 
7 Yean. 



17,808 
4,739 



81,947 



1,165» 
558 
646 

8,875 
6 

135 
686 

5,876 

489 
729 



14,160 
5,188 

2,599 



21,947 



122* 



* See pages 144 aad 145 for their Crimes, and also for tlie Nomber Execated. 
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[April, 



l^otil Nnmbar of Penoni 



Nitarc x/t the Crimes of which 1 
PenoDsweieCoonctedxn. • j 


1823. 


1824. 


1825. 


1826. 


182?. 


182a 


1829. 


Anon, and other wilful Burning of 














Property • ^ • 


— 


1 


•i. 


1 


.— 


— 


1 


Bigamy • • • 


5 


3 


5 


9 


8 


17 


6 


Buruaiy • • • 
Breiudng into a DweDing-houae, and 


93 


SI 


40 


37 


33 


14 


T 
















liwceny • • • 


18 


10 


15 


80 


88 


59 


40 


Breaidhg into a'Boilding, Shop, &c. 
















(not communicating withDwelling- 
















. houae), and Larceny . 


— 


— 


— 


m^ 


.. 


5 


7 


Cattle Stealing . 


— 


1 


— 


8 


3 


3 


8 


Child Stealing 


— 


— 


— 


— 


mm^ 


— 


1 


Coining 


— ■ 


— 


— 


3 


6 


3 


— 


Coin Coonteifidt, Putting off. Utter. 
















ing, and Having, 4tc 


47 


46 


76 


45 


46 


48 


79 


Embezzlement (by Senrants) 


85 


81 


88 


35 


47 


48 


SS 














• 


itruments • , • • 


4 


7 


1 


1 


5 


10 


18 


Fraudulent Offteicea 


80 


36 


55 


38 


47 


45 


58 


Game Lawt, Ofienoea againtt 


— . 


— 


.. 


I 


.. 


8 


... 


Hone Stealing 


7 


5 


18 


13 


16 


18 


3 


J «roeny (not otherwise described) 


984 


1,174 


1,815 


1,495 


1,508 


1,584 


1,594 


] tfceny in a Dwelling-house, &c. 


47 


76 


77 


73 


68 


86 


SO 


lisrceny from the Person 


181 


818 


874 


313 


340 


385 


381 


Iietters, containing Bank Notes, &c. 
















Sectreting and Stealing 


•«• 


1 


1 


i-^ 


8 


.. 


— 


Xietters, sending Threatening 


— 


— 


— 


1 


— 


1 


1 


MansUughter 


16 


8 


14 


9 


14 


9 


5 


Murder 


— — 


1 


1 


1 


1 


1 


.1 


Murder, Shooting at. Stabbing, and 
















Administering Ppison, with intent 
















to Murder, &c. 


6 


5 


8 


m^ 


1 


5 


1 


Murder, attempting to Strangle an 
















Infant 


«-. 


«M 


— 


^^ 


... 


mmm 


1 


Murder, Concealing the Birth of 
















their Infants 


— 


m^ 


^ 


— 


— 


.. 


4 


Perjury 


8 


1 


8 


8 


4 


8 


.— 


Piracy • 


— 


i-^ 


8 


— 


»- 


— 


... 


Rape, Ac 


t 


— 


1 


1 


1 


.— 


8 


Rape, Assault with intent to commit 


6 


4 


3 


8 


11 


9 


9 


Robbery oS the Person, on the High- 
















way, and other Places 


13 


10 


18 


36 


39 


83 


18 


Sheep Stealing, and Killing with in- 
















tent to Steal 


1 


_ 


8 


7 


5 


8 


5^ 


Sodomy • • • • 


— 


— 


_ 


_ 


.. 


8 


... 


Sodomy, Assault with intent to com- 
















mit, and other Unnatural Offences 


8 


6 


14 


3 


9 


14 


6 


Stolen Goods, Receiving 


■ 18 


16 


81 


81 


>34 


88 


84 


Transportt, being at large, &c. 


8 


1 


1 


8 


5 


8 


3 


Felony, AssembUng Armed to assist 
















Smugglers, &c« 


— . 


— 


_ 


.. 


i_ 


11 


•_ 


Felony and Misdemeanor, (not other. 
















wise described) 


17 


18 


83 


37 


31 


39 


44 


Total Number of Persons Con-) 
yieted in each year . f 


1,455 


1,693 


1,897 


8,880 


8,300 


8,877 


8,318 
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Number of PcMoni Acquitted in London and Middleicx. 



Nature of the C^mei for which I 
PenoDS were Tried and Ac- > 
quitted in the Years • J 



1823. 



Anon, and*t)Cher wilful Burning of 
Propertj • . • 

Bigamy . 

Btt^Iuy . 

Breaking into a BweHing-houae, and 

Larceny 
Breaking in^ a Building, Shop, &c. 

(notoommunicating with DweUing- 

houae), and Larceny 

Cattle Stealing 
Child Stealing 

Coining • . . 

Coin Counterfeit, Putting off, Utter, 
ing, and Having, &c. 

Embeizlement (by Servants) « 

Foigeiy, and Uttering Forged In- 

strumenta. . . 

Fraudulent Offences « 

Hone Stealing 

liBioeny (not otherwise described) 
Larceny in a Dwelling-house, &c. 
Larceny from the Perun 
Letters, containing Bank Notes, &c. 
Secreting and Stealing 

Manslaughter 

Murder . • • 

Murder, • Shooting at. Stabbing, 
Wounding, and Administering 
Poison, with intent to Murder, &c. 

Perjury . 
Piracy 

Bape, &c. 
Rape, Assault with intent to commit 
Robbery of the Person, on the High- 
way, and other Places 

Sheep Stealing, and Killing with 
intent to Steal 

Sodomy 

Sodmny, Assault with intent to com- 
mit, and other Unnatural Offences 

Stolen Goods, Receiving 

Felony and Misdemeanor (not other, 
wise described) 



1 
82 



Total Number of PersonsAcquitted \ 
in each Year . f 



1 

8 
8 



S 
19 

2 

371 
25 

82 



8 
4 



6 

1 
25 

6 
4 

12 



1 
2 

1 
45 



22 



1824. 



23 
5 



1 
1 



8 
16 



5 
16 

11 

326 
36 

83 



5 

7 



683 



14 



2 
38 



11 



1825. 



4 

22 



1 
i 



7 
10 



2 
20 

9 

363 

22 

125 



4 
14 



616 



5 
5 

22 



2 

3 

24 



9 

687 



1826. 



8 

24 

8 



14 
16 



3 
17 

1 

428 

29 

124 

1 

14 
22 



8 
5 



3 
3 

51 



3 
1 

4 
31 



34 



1827. 



1828. 



1829. 



21 
5 



4 

5 

7 
11 



9 
22 

10 

345 

25 

108 



5 
5 



5 
4 



846 



4 
4 

27 



3 

2 

9 
43 



18 



5 

4 

34 



1 

7 
19 



4 

13 

11 

454 

21 

109 



12 
10 



11 
6 



2 
3 

46 



02 



4 
87 



28 



850 



5 
3 

37 



1 

7 
11 



6 
26 



398 
20 
97 



8 

7 



6 

2 
47 

4 
8 

25 



4 

50 



21 



804 
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Numbtf ofPenoDt againft wlimn No BibfooBa, and nol Fk^^ 



NatuTO of the Crimes with which 
PenoDS were chnrged anins^ 
whom No Bills were found, and 
who were Not Prosecuted, in 






Aiaon, and other wilful Burning of 
Property • • • • 

Bigamy • • • • 

Burglary • • • • 

Breddng into ft Bwdling House, 
and Larceny • • • 

Coining • • • • 
Coin Counterfeit, Patting off^ Utter- 
ing, and Having, Ac 

Embezdement (hy Senranta) » 

Forgery, and Uttering Forged In- 
struments • • • • 
Fraudulent Offences • • 

Horse Stea$ng • • • 

Larceny (not otherwise described ) 
Larceny, in a Dwelling House, &c« 
Larceny, from the Person 






1823. 



Manslaughter 

Murder • 

Murder, Shooting at, Stabbing, 
Wounding, and Administering 
Poison, with intent to Murder, &c. 

Murder, Concealing the Birth of her 
Infant 

Perjury 

Rape, &c 

Rape, Assault with intent to commit 

Robbery of the Person, on the 

Highway, and other Places 

Sheep Stealing, and Killing with 

intent to Stall • • 
Sodomy . • . . 

Sodomy, Assault with intent to com 

mit, and other Unnatural Offences 
Stolen (jK)ods, Receiving 

Felony, and Misdemeanor (not other- 
wise described) 

Total Number of Persons against*^ 
whom No Bills were found, and I 
who were Not Prosecuted, in | 
each Year . . • J 



1 

9 

3 



7 
1 



1 
1^ 



SOS 
15 

82 

1 
8 



1824. 



s 
1 

"s 

6 

7 

11 



365 



1 

4 



4 



1 



166 
IS 

81 



1 



1826. 



2 
6 



9 



SIS 



4 
S 



8 
II 

1 

'"6 
13 

78 

I 
1 



1826. 



8 

to 



2S 



8 



1 

5 



S 
6 

81 

I 

196 

8 

89 



1827. 



8 



3 
17 

1 



1 
11 



27 



391 



1 

4 

8 



8 

1 



1 
t 



219 

7 
83 



1828. 



8 
8 



3 
13 



19 



379 



1 

"i 

9 
8 
8 
8 



908 

1 
105 



1829. 



JO 
6 



16 



389 



9 

4 
7 



8 
90 



857 
5 

95 



1 
1 



3 
1 



11 



6 

7 



16 



445 
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Tutsi Nmnbcf of Pmonf Committod* 



Nature of the Crimes with which 1 
Penoni were chaiyd in . . | 



1823. 



Anon, and other wilful Barning of 
Property • • • 

B'gamy : . , . 

Boiglaiy . ' . 

Bra&mg into • DwfUing-hoiise, and 
Larceny . . » 

Breaking into a Building, Shop, && 
(notoommunieatingwShDweUing- 
hottie), and larceny • 

Cattle Stealing • 

Child Stealing 

Coining • . • 

Coin Counterfeit, Futtuig off, Utter- 
ing, and Having, &e. 

Embezdement (by Servants) 

Forgery, and' Uttering Forged In- 
struments • • • 

Fraudulent Offences • • 

Game Laws, Offences against 

Hone SteaUng 

Larceny (not otherwise described) 

Larceny in a DweOing^house, &c. 

Larceny from the Person 

Letters, containing Bank Notes, &c. 
Secreting and Staling • 

Letters, sending Threatening 

Handaug^tier 

Murder • • • 

Murder, Shooting at, Stabbing, 
Wounding, and Admiiiistering 
Poison, widi intent to Hurder, &c. 

Murder, attempting to Strangle an 
Infiuit • 

Mnider, .Concealing the Birth of 
their Infimta 

Perjury • • • 

Piracy . . • 

Ri^e, dtc • • 

Rape, Assault with intent to commit 

Robbery of the Person, on the High- 
way, and odier Places 

Sheep Stealing, and Killing with in- 
tent to Steal 

Sodomy • • . • 

Sodomy, Assault with intent to com- 
mit, and other Unnatural Offences 

Stolen Goods, Receiving • 

Transports, being at la^e, &c 

Fekny, Assembling Armed to assist 
Smugglers, 8tc . 

Felony and Misdemeanor, (not other- 
wise described) • • 



2 

8 

58 

15 



34 

8 
59 

To 

1,5(K) 

87 

345 



85 
6 



1824. 



11 



Total Number of Persons for Trial ) 
in each year • • ( 



S 
25 

6 
16 

26 

8 
5 

15 

70 

8 



50 



6 
4 

58 

16 



8 
I 



62 
41 

13 
64 

16 

1,666 

123 

382 

1 

T 
9 



8 



1825. 



2 

4 

87 



9 
65 

23 



I 

1 



87 
41 

5 

86 

"22 

1,744 

112 

471 



19 
16 



1826. 



2,503 



10 

59 

1 



38 



2 
8 

7 
8 

40 

8 
8 

19 

55 

1 



1 

18 
6ff 

88 



8 

3 

68 
57 

4 

76 

1 

15 

8,118 

110 

586 

1 

1 

83 

83 



10 



1827. 



3 
S8 

35 



r 

Ti 

55 
59 

15 
76 

"29 

2,066 

100 

531 

3 

20 



1828. 



54 



2,621 2,902 



4 
14 

104 

11 
I 

8 
63 

8 



98 



9 

"5 
17 

74 

9 
2 

21 

90 

5 



8 
88 

80 

108 



7 
3 

6 

51 
69 

15 

62 

2 

24 

2,180 

58 

539 

I 

I 

21 

12 



17 



1829. 



8 
11 
10 



68 



9 

3 
15 

76 

7 
3 

28 

65 

8 

11 

83 



14 
8 
1 
1 

90 
51 

20 
104 

""5 

8,849 

55 

513 



1 

13 

8 



8 
1 

5 

8 
47 

9 
18 

54 

6 



3,457 3,381 3,516 



16 

81 

3 



81 



3,567 
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Number of Penont Sentenced to Deeth. 



Crimes for which Persons 1 
leoeived Sentence of Death > 
in the Years • j 



Arson . • • • 

Burglary • 

Breaking into a DweUing. 
house, and Larceny 

Cattle Stealing . 
Coining . • 

Coin, Uttering Counterfeit, 

(haying been convicted as 

Common Utterers) 

Forgery, and Uttering Forged 
Instruments 

Horse Stealing 

Larceny in a Dwelling-house, 
&c. 

Letters, containing Bank 
Notes, Secreting and Steal- 
ing ' 

Murder 

Murder, Shooting at. Stab 
bing, and Administering 
Poison, with intent to 
Murder, &c. 

Murder, Attempting to stran- 
gle an Infant . 

Piracy . • 

Rape, &c. 

Robbery of the Person, on 

the Highway, and other 

Places 

Sheep Stealing, and Killing 

with intent to Steal • 
Sodomy 

Transports, being at large, 
&c. 

Felony, Assembling Armed 
to assist Smugglers 



1823. 



Total Number of Persons J 
who received Sentence of > 
Death in each Year ) 



33 

12 



4 

7 

47 



IS 



124 



1824 



1 

31 
10 

1 



76 



5 



10 



149 



1825. 



40 
15 



1 



12 



17 



1826. 



I 

37 

20 

2 
3 



13 



73 



— 2 



2 



12 



36 



168 



8 



204 



1827. 



33 

28 

3 
6 



16 



68 



39 



5 



214 



1828. 



14 

59 

3 
3 

2 

10 
12 

26 



23 



2 
2 



2 
11 



175 



1829. 



7 

40 

2 



12 
3 

30 



18 



131 



Total 
Number 

in the 
7 Years. 



195 

184 

11 
12 

U 

40 
68 

396 

4 

6 

19 
1 
2 
5 

151 



22 
2 



22 
11 



1,165 
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Crimes fhr which Persons^ 
were executed, who re- ( 
cdved Sentence of Death* ( 
in the Years . . J 


'1823. 


.1824 


!l825. 


.1826, 


.1827. 


,1828. 


. 1829. 

1 


Total 
Number 

in the 
7 Yean. 


Anon 


.^ 


-» 


m^ 


1 






2 


Bmglanr 


5 


3 


6 


1 


2 


1 


2 


20 


Breaking into a Dwelling, 
bouse, and Larceny 




,_ 


„^^ 


,^^ 




8 


6 


14 


Coining 


— 


— 


— — . 


2 


,2 


^^ 


4 


Forgery, and Uttering Forged 
Instruments 


8 


3 


1 


I 




2 


6 


15 


Hone Stealing . 


— 


-i 


4 


1 


3 


I 


— 


9 


^^weny in a Dwelling-house, 
4c. 


1 


1 


2 


5 


3 


1 


1 


14 


^**^ containing Bank 
Notes, Secreting and Steal- 
















• 


"g . - . 




— 


1 


— 


1 


— 


— 


2 


Murder 


— 


1 


I 


1 


1 


I 


1 


6 


Muide^ Shooting at. Stab- 
bing, and Administering 
PoJMn, with intent to 
Murder, &c. 


t 
2 


2 








2 


1 


7 


Mnjte, Attempting to stran- 
gle an Infant . 


^^ 


_ 


.... 


^^ 


_ 




1 


1 


^beiy of the Person, on 
Je Highway, and other 
Places 


1 


2 


_^ ^ 


7 


4 


3 


5 


22 


^Pe . 


— i 


.^ 


1 


1 


M« 


MM 


... 


2 


SSStealmg 


— 


— 




2 


1 
IT 


— 


I 


4 


'^ow Number of Persons ) 
^WMcuted in each Year. J 


11 


12 16 


£0 


21 


25 


122 



KXTEACTS FROM THE KEPORT OF THE KEEPER OF THE STATE 

PRISON AT AUBURN. — U.S. 

We are extremely anxious to present to our readers the sin- 
puarly valuable information which is to be found in the reports 
niwe to the legislature of the United States by the airents and 
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keepers of the state prisons, or penitentiaries, in that country. In 
an eariy number we shall take an opportunity of noticing the latest 
of these reports ; but there is so much practical information con- 
tained in the following extract from the report made in the year 
1828, by Mr. Gershom Powers, the keeper of the prison at Auburn, 
in the state of New York, that we are induced to give it in this 
place. The care and labour expended (as will, appear from the 
Table) in obtaining intelligence with regard to the characters of 
those who have been discharged from the penitentiaries, are highly 
creditable to the functionaries employed. 

Reformation of Convicts* 

" It is believed that very erroneous opinions are entertained on this 
subject; and they^ doubtless^ have arisen chiefly from the failure of 
success which has attended the old mode of discipline^ which has been 
practised in prisons without a separation of the convicts. 

*^ The frequency and principal cause of re-convictions in other pri- 
sons^ will very forcibly appear from the following extracts from the 
report of the Prison Discipline Society, before quoted : 

'^ ' The correctness of these opinions, in relation to the evils arising 
from a crowded state of the night-rooms, is supported by a comparative 
view of the penitentiaries in the United States, in regard to the re-com- 
mitment of convicts, where the night-rooms are crowded, and where 
they are not. 

" * In the New- Hampshire penitentiary, the whole number of pri- 
soners received from November 23, 1812, to September 28, 1825, was 
two hundred and fifty-seven ; of whom eleven only were committed a 
second time. 

^' ' Twenty-one have been pardoned ; of whom only one has been 
guilty of a second offence. 

** ' The number of prisoners, September 22, 1825, was sixty-six ; of 
whom only three were for a second offence, and none for a third. 

" * In this prison, from two to six are lodged together ; generally, 
however, not more than two. 

** ' In Connecticut, of 117 convicts in prison, February, 1825, twenty- 
six were committed for second, third, and fourth offences. In the peni- 
tentiary in New- York city, the number of females in November, 1825, 
was sixty-six ; of whom twenty were committed a second time ; six, a 
third; two a fourth; and one, a fifth. 

" * Here they are lodged ten and twelve in a room. 

'^ * In the state prison in New- York city, in 1802, out of one hundred 
and ninety-one convicts received, forty -four were committed a second 
time ; and two, a third. 

" * The whole number of re-commitments to that prison, for a second 
offence, is four hundred and ninety-four ; for a third or more ofiences, 
sixty -one ; and the number pardoned, after having been convicted two, 
three, or more times, is one hundred and eight. 

" * In this prison, the average number in the night-rooms is twelve. 
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' In the Philadelphia penitentiary^ the number of prisoners^ August 
24> 1819^ was four hund^d and sixteen ; of whom seventy-three had 
been twice convicted ; twenty-five, three times ; seven^ four times ; and 
two, five times. 

" ' In the female department, the number of convicts was sixty- 
three ; of whom seventeen had been convicted twice ; and two, three 
times. 

' " '0£ the whole number of ponvicts in this prison, from 1810 to 
1819; four hundred and nine had been convicted twice ; fifty-four three 
times ; and two, six times. 

V( i Qf f^^^ hundred and fifty-one convicts in this' penitentiary in 
1^17; one. hundred and sixty -two had been before committed or pardoned. 

" ' In this prison, twenty-nine, thirty, and thirty-one, are lodged in 
most of the night-rooms. 

'^ 'In the Massachusetts penitentiary, in 1817* out of three hundred 
convicts then in prison, ninety were under commitment for the second, 
third, or fourth time. 

" ' In this prison, from four to sixteen are lodged in each of the 
night-rooms.' 

" But in an institution where effective discipline is connected with an 
effectual separation of the convicts ; where those convicts are allowed 
salutary exercise of body and mind, under proper restraints ; where the 
ignorant are instructed, and the intelligent subdued ; where every pri- 
vilege, deprivation, and movement, tends to produce a moral action upon 
the mind, and to soften the feelings and affections ; where the reproofs, 
sanctions, and ^nsolations of religion are daily administered, and 
especially on the Sabbath ; and where the resident chaplain and principal 
officer habitually visit their solitary cells, and personally admonish with 
kindness and pungency ; what cheerful hopes may not the christian, the 
philanthropist, and the statesman, indulge ? 

" Let it not be understood that we expect that all, or nearly all, who 
are or may be confined in this prison, will be reformed. Such an event 
can by no means be calculated upon by any man in his sober senses. 
There always will be many, who, previous to their confinement, had 
become so hardened in villainy, so lost to all that is decent and good, and 
so insensible to moral obligation, that no rational hope of their being 
essentially benefitted, by any course of discipline, can be entertained, 
except what may arise from the interposition of a divine agency. 

" There will, doubtless, be frequent cases of re-conviction ; and those 
cases will necessarily multiply, as the number of convicts shall increase, 
and the number of those discharged shall be continually augmenting. 

" In every large establishn^ent, there will always be a class of convicts, 
who may be appropriately styled, state prison characters, A prison is 
their element. They can, seemingly, breathe no other air. If you 
throw them back upon the world, they are not satisfied till they are 
again in prison. If their sentence be short, when it expires, they go 
out but to be re-convicted, and to be returned. So they live, and so 
they die ; and it is from this class that re-convictions, for the most part, 
take place, anil arc to be expected. 

"It ought not, then, from this circumstance, to be concluded, that 

l2 
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much the greater portion of those who are the subjects of the discipliiie 
of this prison are not benefitted^ and made better men^ and fitted to be 
better citizens. We think that facts abundantly attest^ that such a 
conclusion would be far frotn the truth. Sufficient time^ it is true, has 
not jet elapsed^ fully to develope the influence of confinement in this 
prison in reforming the habits and dispositions of men ; but enough has 
appeared to promise the most favourable results. 

'^ In the fail of 1826, an effort was made, by circular letters directed to 
postmasters, sheriffs, district attorneys, and other public officers, to 
ascertain the character and conduct of convicts, who had been discharged 
from this prison, and, withal, the effect which their confinement had 
produced. The result was, that information was obtained in relation to 
seventy-nine ; and the accounts received were forwarded by the inspec- 
tors to the legislature. 

" The same effort has again been made the past fall, and on a some- 
what larger scale. The number in regard to which informatioii has 
been lately obtained is 127* 

^' This number includes about forty of those who were heard from 
the last year. Reckoning those of the last year's list, who have not 
been heard from, this season, the whole number in relation to whom 
information has been received., is lf)0. 

" The following Table will furnish a very condensed but correct view 
of the result. The names of the individuals are withholden. Their 
initials only are given. What is said of character, is, in most cases, in 
the precise words of those from whom the information was derived. 
Where there is any variation of expression, it has been made merely for 
the sake of brevity ; the plain import of the language being, in no case, 
designedly varied. The order in which the several cases are given,, is 
the same as tbat in wliich they were received and registered. 



'* Of the number contained in the following table, which amounts to 
J Go, one hundred and twelve are described either as decidedly steady and 
industrious, and sustaining good characters, or very greatly improved ; 
twelve, as somewhat reformed ; two, a» not much improved ; four, with 
respect to whom nothing very particular was known, but nothing unfa- 
vourable ; two, as rather suspicious characters ; tw^o, as deranged ; and 
twenty-six, as decidedly bad, and not at all improved. 

^* In addition to the following, it is proper to state, that there are now 
in this prison, twenty- nine convicts who have, once before, been confined 
here. Several of this number are of that class who were sent to the 
canal, and escaped, and were afterwards convicted of new offences. A 
number of others had been old offenders, and had been confined in other 
prisons previously to being sentenced to this. 

"After all, it is humbly conceived, that the facts disclosed in the 
annexed table and statements, are of a nature to encourage the hopes 
and warrant the increased exertions of our legislators, and of all who 
feel an interest in the moral improvement and reformation of this 
degraded and unhappy class of our fellow beings." 
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niTELLIGEHCE. 



The Minister of Justice in France has just published a statement, 
containing details relative to the administration of justice in the 
civil tribunals, during the ten years between the Ist of September, 
1820, and the 31st of August, 1831. 

This is the first publication of the kind, but it will henceforth 
be annually continued. The statement is divided into three parts. 
The first consists of a report to the king) showing the principal 
advantages to be derived 4om this kind ct statistical information ; 
the other two parts are composed of a liumber of tables, presenting 
in two points of view, and in two different orders, the summary of 
the labours of the Cour de Cassation^ the Cours Royales, and the 
tribunals of preniiire instance, during the last ten years. The 
first series comprises, besides the proceedings of the Caur de Cos- 
eatian, those of the Cours Royales, and of the tribunals of pre- 
miere instance, classed according to the divisions of the country 
over which the Cours Royales have jurisdiction. The effect of 
the first part is to show, in some degree, the relative spirit of liti- 
gation, or, in other words, the number of suits in proportion to the 
population of each division, and at the same time to show the de- 
gree o{ activity displayed by each of the Cours Royales, and 
communicated, in a certain degree, to the tribunals of each division 
within its jurisdiction. The second series presents exactly the 
same details, but classes the tribunals by the number of chambers 
(and consequently of judges) of which they consist. This second 
part is calculated to snow on the one hand, whether the number of 
judges is in proportion to the number of causes brought before 
them ; and on the other, whether the number of causes adjudicated 
upon is proportioned to the number of judges. Such are the ge- 
neral results of these statistical tables for the whole of France, and 
such the information they afford on many problems, which the 
legislature may speedily be called upon to solve. 

The number of causils in arrear on the 31st of August, 1820, 
before the tribunals of premiere instance was 57,891 ; and before 
the Cours Royales 6,938. On the 31st of August, 1831, there 
were only in arrear before the tribunals of premiire instance 
42,917 causes ; but, on the contrary, before the Cours Royales 
the arrear had increased to 9,428. 

The number of civil causes entered from the Ist of September, 
18^1, to the 31st of August^ 1830, in all the tribunals of premiere 
instance throughout the kingdom is 1,152,665, exclusive of those 
commercial causes which are brought beifore the tribunals of premiere 
instance in those places trhe^ there is no tribunal of commerce. 

The number of civil and commercial causes brought before the 
Cours Royales and courts of appeal, during the same period of 
t|ime, is 180,083. 
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The number of judgments ^ven by the Chamber de Mequitea 
of the C<yur de Cassation (which chamber decides on the admis- 
sibility of the appeal) is 5,260, of which 3,250 were rejected and 
2,110 admitted ; 1,^0 appeab have been decided by the Cham-- 
bre Civile of the same court, and of these the judgments in 758 
have been affirmed, and in 906 the judgments quashed, and re- 
mitted to the courts below. There was in arrear on the 31st of 
August, 1830, in the Chambre de Requites^ 659 appeals, and in 
the Chambre Civile^ 91« 

It has been remarked that the number of causes in e&ch juris- 
diction of the Cour Roy ale is not in proportion either to the popu- 
lation, or to the superficial extent of the territory included within 
the jurisdiction, and it is thus shown, at least with regard to the 
last ten years, that the judges have not been well distributed 
through France, the law organizing the tribunals having taken 
the population as a basis upon which to determine the nidnber of 
judges for each court or tribunal. Thus, certain courts and tri- 
bunals, having a less number of chambers, have been more bur- 
dened than others, divided into more chambers, and possessing 
therefore a greater number of judges. The number of cituses in 
ten years has been in the proportion of one cause to fifteen inha- 
bitants throughout the whole district of the Cours Royalea of 
Nismes and Grenoble ; of one to twenty in the districts of the 
courts of Bourges, Lyons,' and Montpelier ; one to twenty-one in 
the districts of the courts of Paris, Rouen, and Caen. There are, 
therefore, contrary to the common notion, parts of France more 
litigious than Normandy. The Bretons seem to be the least liti- 
gious persons; for in the district of the courts of Angers and of 
Hennes, thiere has only been in ten years one cause for every sixty- 
six and ninety-five inhabitants ; but this may be caused by there 
being less activity in old Britanny, and fewer commercial trans- 
actions. 

This publication of the minist^ of justice is in many respects 
imperfect. It comprises no decisions upon interlocutory matters, 
nor any account of the number of those cases in which the courts 
issue execution upon instruments in some respects analogous to 
our warrants of attorney. It does not point out the nature of the 
causes, nor distinguish, in the decrees of the Coura Royalea^ those 
which have reversed from those which have affirmed the judgments 
of the tribunals o£ premiere inatance. 

These improvements are promised in the future statements. 

We are afraid that some of these details will not be intelligible 
to such of our readers as are hot familiar with the organization of 
the French courts ; but we have refrained from entering into any 
explanations, as it is our intention in our next number to present 
a detailed account of the various courts of France. 



156 Parliamentary Papers, Intelligence, SfC. [April. 

We have endeavoured to procure from the United States some 
statistical details of the state of crime in that country, which, con- 
sidering the great experiments made there in penal legislation, 
would of course be particularly valuable. We regret to state that 
our inquiries have been unproductive, and that tne desired infor- 
mation is not to be obtainea. The general operations of none of 
the state tribunals are ever collected, and no authentic account 
of them can, therefore, be published. What is known bv the 
public with regard to the proceedings of the judicial establish- 
ments, is gathered from individual observation, or from the scat- 
tered statements found in newspapers, or in the periodical publi- 
cations of the day. 

It would be eminently desirable to trace the effect of the 
ameliorations which have taken place in the penal laws of the 
different states, and to contrast it with the state of crime under 
the former system ; but for such an attempt the materials are 
unfortunately wanting. It is, however, very gratifying to learn, 
that, in the opinion of intelligent observers, the effect of the 
changes has been most beneficial. ^^ A general sentiment,"" says 
one of our American correspondents, ^^ has prevailed in favour of 
mitigated penalties for crime, which, as far as my observation 
extends, has been attended with the happiest consequences. Fewer 
crimes are punished with the death of the criminal. Imprison- 
ment is lessened in duration, and solitary confinement in this 
state (Massachusetts) especially, is materially diminished. All 
this has riven a character less of ferocity and vengeance, than of 

Jatemal kindness to the administration of the criminal law, and 
as not had the effect, which was at one time attributed to it, of 
encouraging the commission of crime. But the most efficient 
preventives of crime are found in extensive systems of early edu- 
cation ; in restraints on the young by houses of industry and cor- 
rection, where they may be confined and employed; and by^ a 
conservative police, that is rather imder the direction of charity 
than of law, and that visits the families of those who might other- 
wise contribute to fill the gaols and penitentiaries of the state.^ 

We regret to announce the discontinuance in France of two 
well-known periodical works on the subject of jurisprudence, the 
Themis^ and the Revue Judiciaire. The Italians, however, are 
about to establish at Pisa a Quarterly Journal of Legislation 
and Jurisprudence. Of this work we hope to give an account 
soon after its appearance. ^ A notice of ^^ the American Jurist,^ 
will, we expect, be included in otir next number. 

*»* No Index having been appended to the two former vo- 
lumes of the Jurist, a general Index to those and to the third 
volume, will be given in our number for November. 
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Art. I.— ADMINISTRATION OF JUSTICE IN INDIA. 

The East India Company^s charter, or,, more correctly, their 
twenf^ years^ lease of the govemmenl of 70,000,000 of people, 
and tnenr monopoly of the trade of the Indies, the relics of a bar- 
barous l^islation, will expire in April, 1834, not (as we honestly 
hope) to be renewed in an enlightened age, and by the reformed 

Esrliament of an enlightened nation. Various committees of both 
ouses of parliament have, since the beginning of 1830, been 
engaged in investigating the ^eat questions to which we have 
alluded, under the somewhat ludicrous misnomer of ^^ the Affairs 
of the East India Company .*" The final report will, in all pro- 
bability, be made before the termination of the present session of 
parliament, and the entire subject will occupy a large share of the 
attention of the legislature in the course of the. next session, when 
some final measure must be adopted. So important an occasion 
oflers an ample justification for our again * taking up the subiect 
of Indian jurisprudence, which we shall continue to keep in view. 
We begin, then, with a rapid sketch of the system qs it at present 
exists. 

The English territories in India, excluding recent acquisitions, 
into which nothing like a systematic administration of justice has 
as vet been introouced, contain an area of about 430,000 square 
miles, and a population of about 70,000,000. bi other words, 
thev are about four times the size of Great Britain and Ireland, 
ana contain three times their number of inhabitants. The Indian 
subjects of Great Britain consist, besides many smaller tribes, of 
eight great nations, speaking as many distinct languages, and 



* 8m 1%e JurUt^ vol. ii. p. 226, for a teriew of Mr. MiDer*! book on the A<Imi- 
obtmtioo of JLaw in India. 
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varying most materially in manners and customs.* The people 
speaking the Bengal language, all of whom are British subjects, 
amount, for example, to not less than 25,000,000. The people 
speaking the Tamul language amount to nearly 7)000,000, most 
of whom are IBritish subjects. Speaking the Hindi language we 
have, probably, not less than 20,000,000 of subiects. These are 
all in Hindustan ; but we have beyond its bounos portions of ter- 
ritory in which the Malay, the Cninese, the Birman, the Pegu, 
and the Arracanere languages are spoken. Such is the country, 
and such are the people for which we are to make laws and to ad- 
minister justice. 

The laws administered in our Indian courts are a mixture of 
Hindoo laws and customs, Mahomedan laws and customs, the 
customs of some other tribes and nations, English common and 
statute law (the latter only up to the establishment of each par- 
ticular king'^s court by parliament or charter, unless India be ex- 
pressly named), and laws passed by the different local ffovem- 
ments, under general powers granted, or' rather supposed to be 
granted, for it is difficult to pomt them out, by parliamentary en- 
actments. These last, technically called Regulations^ ^^ consist,'" 
as the best authority on such a question, the Court of Directors, 
state, ^^ almost entirely of rules of procedure,^ the judge having 
*^ no law to guide his decisions but tnat of his own conscience.^y 
The Regulations are numbered and registered into a kind of 
code for each Presidency, the code of Bengal having commenced 
in 1793, that of Bombay in 1799, and that of Madras in 1802. 
The aggregate, up to the present day, forms a good camel load ! 
Besides these regulations, there is another class of laws made by 
the local governments for the special jurisdictions of the King s 
courts. These are called Rulesy Ordinances, and Rejgulations. 
These do not become laws unless the judges of the King^s court 
agree to register them under certain formalities, and in the words 
of the statute, unless their provisions are such as are ^^ not repug- 
nant to the laws of the realm.*" An English judge, however, may 
now and then be found, who would perhaps not tnink some of the 
edicts issuing from the Sublime Porte repugnant to the laws of the 
realm. In 1823, a single judge, happening by accident to be 
alone on the bench, agreed to register a rule, ordmance, and regu- 
lation for putting down the liberty of the press, he and the Com- 
pany's advocate declaring that it was no part or parcel of the li^w 
of the land. Three of the £ing''s judges sitting on the bepch at 



* These are the Bengal, the Hindi, the Ooria, the Mahratta, the Teluiga, the Tamul, 
the Caroata, and the Malayalam, or Proper Malahar. 

•)- Letter from the Court of Directors to the GoTernment of Bengal, dated the 8tfa De- 
cember, 1824.-^udicial Sdections, vol. iv. p. 38. 
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Bombay at the same time refused to register the same regulation, 
because, according to them, it was ^^ repugnant to the laws of thc^ 
realm.*" — In the King'^s courts, and generally in the -Company's, 
the rule prescribed in the original charter of justice for Calcutta, 
and afterwards embodied in the 2l8t Geo. III. cap. 7^9 sect. 18 
and 19, as well as in subsequent enactments for new courts, is ob- 
senred in administering justice to the natives. The provisions of 
it are as follow : — " Provided that their (the natives'') inheritance 
and succession to lands, rents, and goods, and all matters of con- 
tract and dealing between party and party, shall be determined, in 
the case of Mahomedans, by tne laws and usages of Mahomedans, 
and in the case of Gentoos, by the laws and usages of Gentoos; 
and where only one of the parties shall be a Mahomedan or Gentoo, 
by the laws and usages of the defendant. And, in order that 
regard should be had to the civil and religious usages of the said 
natives, be it enacted, that the rights and authorities of fathers of 
famUies, and masters of families, according as the same might have 
been exercised by the Gentoo or Mahomedan law, shall be pre- 
served to them respectively within their said families ; nor snail 
any acts done in consequence of the rule and law of caste, respecting 
the members of the said families only, be held and adjudged a 
crime, although the same may not be held justifiable by the laws 
of England/' This latitudinarian legislation provides, however, 
only for two classes of suitors besides British-born subjects ; — ^for 
the offspring of the latter with natives, native Christians, and all 
Asiatic strangers, not being Hindoos or Mahomedans, are wholly 
unprovided for by any express enactments. With respect to the 
Hindoo law, whicn, in its integrity, has not been the law in force 
in most parts of the British dominions for many centuries, the 
greater part of the code is extremely rude and barbarous, and not 
only unsuited to the present state of society among the Hindoos 
themselves, but to almost any condition of society, however rude, 
to which thejmagination can well reach. A most competent and 
excellent observer. Sir Henry Straeley, some years since a judge 
of the Indian provincial courts, draws the following exact and 
graphic account of it, in reply to queries circulated by the Court 
of Directors, and in which, strange to tell, they expressed a dis- 
position for its tc-establishment to a certain extent : " The Hindoo' 
laws, known to us,^ says he, ^' are contained in. two books which 
are deposited in the Dewanny Adawlut, or civil court of every 
district in Bengal, — the digest, compiled by some Brahmins, and 
translated by Mr. Colebrooke, — and the Hindoo institutes oi* ordi- 
nances of Menu, translated by Sir William Jones. There they 
lie, as ornaments, upon the table, but of little or no use. I have 
examined these books as matters of curiosity, but was not in the 
habit of consulting them, with a view to throw light upon any 

M 2 
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doubtful point, or to gather from them rules of practice. In truth, 
to my poor judgment, they seem little more than a mass of priest- 
craft and foUy. * 

The Mahomedan Turks, or Turkomans, began to invade India 
about hdf a century before the Normans invaded our own country, 
and two centuries after their first invasion they established a per- 
manent dominion in it, including the principal possessions now be- 
lonmng to the British government ; so that Mahomedan dominion 
had in reality existed in India about five centuries and a half before 
the commencement of our own rule. Leaving, generally, their 
own laws to the Hindoos, or rather their customs in matters of in- 
heritance, contract, and caste, because they had not the power 
to abolish them, they introduced the Mahomedan criminiu law 
wherever their dominion extended, and this law, with modifications, 
has been universally adopted by us, except within the special juris- 
dictions of the King^s courts. A Mahomedan law assessor, or 
mufti, sits in each criminal court, by whose exposition of the law 
the English judge is bound to decide and pass judgment. 

The author of a valuable . work on the revenue and judicial 
system of India, which we shall briefly notice in another part of 
the present number of " the Jurist,*" + is of opinion that ** the 
crimmal law in India has been very judiciously founded on the 
Mahomedan criminal law,^ admitting that *^ it has, however, been 
so greatly modified by the acts of government from time to time 
since 179d| that it, in fact, constitutes a new system of law, conr- 
sisting partly of its original basis, and partly of the government 
regulations. We dissent, however, entirely in this point {rem 
the writer. The law which ought to be administered by a humane 
and civilised people, ruling two semi-barbarous people, ought in 
our opinion to be their own, rendered simple and suitable, at least 
not that of the smaller party, scarcely constituting one-tenth part 
of the population. What can the English conquerors have to do 
with a coae of laws promulgated twelve centuries back for a people 
in a very difPerent state of society from that of the people of 
Hindustan-^— unaltered up to the present moment — ^unalterable if 
we adopt its true genius, and written and expounded in the Arabic 
language, a dialect not known to one man out of one hundred thou- 
sand of the entire population ? 

But, in fact, our author himself has afforded the best refutation 
of his own assertion in the following answer to one of the questions 
put by the board. *^ The regulaiiofu published from yeac to year 



* Judidal Selectkmt, yoL H. p. 63. 

t £xpoiitkm of the Pncdcal OpeimtioB of the Judidal and Rercnue Syatema of India, 
&e*» by Rijah Rammoiuui IRoy. ImdA, 1632. 
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by the local government since IJSS, which serve as instructions to 
the courts, are so voluminous, complicated, and in many instances, 
either too concise or too exuberant, that they are generally con- 
sidered not a clear and easy guide ; and the Hindoo and Maho- 
medan laws, administered in conjunction with the above regula- 
tions^ being spread over a great number of different books of 
various, and sometimes doubtful authority, the judges, as to law 

I)oints, depend entirely on the interpretations of their native 
awyers, whose conflicting le^al opinions have introduced great 
perplexity into the administration of justice.^ p. 4. 

The different courts prevailing in the British dominions may be 
divided into King^s and Company's, and the latter into European 
and native courts. We shall first refer to the King'*s courts. The 
special jurisdiction of these is confined to the towns of Calcutta, 
Madras, Bombay, and the settlements of Prince of WaW island, 
Singapore, and Malacca. The area and population contained 
within each special jurisdiction for the four courts is as follows * 

Square Miles. Population. 

Calcutta ...... 7 266,000 

Madras 30 462,051 

Bombay 18^- 162,570 

Prince of Wales' Island, &c. 1317 107,054 

Total . . 1372J. 996,675 

About a million, or nearly one-seventieth part of the whole 
population of British India, is therefore specially subjected tt 
English laws; but besides these, British-born subjects, wherever 
situated, are subject to them, as well as natives registered as in 
the service of the Company within the provinces, all natives having 
either temporary domicile, or a place or office for the transaction 
of business within the special limits, and all natives specially con- 
tracting to abide by the jurisdiction. The Eing^s courts of Cal- 
cutta, Madras, and Bombay, called ** Supreme courts,^ consisting 
of a chief-justice and two puisne judges each, have the same civil, 
criminal, admiralty, and ecclesiastical jurisdictions as the superior 
courts at home; and the rules and forms of procedure, which the 
original charter and ^t of parliament eave the courts authority to 
frattie, are the same. In civil suits there are no juries, though 
there invariably are in criminal cases, on which, since 1827, Hin- 
doos, Mahomedans, and native Christians have sat, but as petty 
jurors only. The King-s court of Prince of Wales' Island, Sin- 
gapore, and Malacca, called " the Recorder's court,'' is differently 
constituted ; it has the same civil, criminal, and ecclesiastical, as 
the Supreme ^courts, but no admiralty jurisdiction. In the forms 
of procedure there are no written pleadings, and the governor and 
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members of council, mischievously and preposterously, are joint 
judges with the King^s recorder. There is also no regi^ar bar, the 
friends of suitors being allowed to plead for them. 

In reference to the administration of justice to the natives spe- 
cially, and more or less also to the Europeans, the principal ob- 
jections urged against the Supreme courts (the Recorder's court is 
not amenable to them) consist in the complexity, tediousness, and 
costliness of the process. Of the first two qualities we need not 
speak here, our readers being already familiar with them from the 
practice of the English courts. The expences may be judged of 
from the official statements laid before parliament of tne emolu- 
ments of the principal officers. We give these, as well as the 
judges'* salaries, for the court of Calcutta in 1827< 

Chief.justice £ 7,814 

One Puisne Judge 5,860 

One ditto 5,860* 

Registrar 22,800 

Master in Equity and Accountant-general . 9,464 

Clerk of the Crown and Prothonotary . . 8,248- 

Sworn Clerk 5,297 

Clerk of the Papers and Reading Clerk . . 3,410 

Examiner and Sealer • 2,827 

Sheriff . 4,619 

The officers^ emoluments (the judges have none whatever) in- 
clude salaries as well as fees ; and from these are to be deducted 
expences and establishments: thus the actual profits of the re- 
gistrar, as stated by himself, instead of 22,800/., amounted only to 
20,550/., which, however, as it approaches to three times the salary 
of the chief-justice, and four times that of a puisne judge^ is ob- 
viously an excessive rate of remuneration. The chieifjuetice re- 
ceives for his passage to India 1,500/., and the puisne judges 1,000/. 
each. The chief-justice, after five years^ service, as such, is entitled 
to a pension of 1,000/. per annum, after seven years, of 1,200/., 
and after ten years, of 2,000/. per annum. The puisne Judges, after 
five years^ service, are entitled to a pension of^50L, alter seven, of 
1,000/., and after ten of 1,500/. The salaries and pensions of the 

^*udge8 at Madras and Bombay are the same, and about one-fourth 
ess than those of the Calcutta judges. Matters are differently 
arranged with respect to the recorder of Prince of Wales' Island. 
The original salary, without pension, was nominally 3,000/.' After 
the two settlements of Singapore and Malacca had been added to 



* The nominal salary of the chief-justice is 8,000/,, and of the puisne jadgcs 6fiOOL 
btit their, worships are a little cheated in the exchange, '' 
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it, the salary was made nominally 4,500/. per annum., but at the 
ordinary rate of exchange it does not exceed 3^600/. The retiring 
pension, after five years' service, is 500/. per annum, after seven 
years 650/., and after ten years 1,000/. 

The Calcutta bar is able and respectable. The bench possesses 
the power of calling persons to the bar, but has seldom exercised 
it, and the barristers, therefore, for the most part,, belong either to 
the English or Irish bar. The judges generally refuse permission 
to practise to any person who is not furnished with a licence from 
the East India Company. They have also thought proper to 
limit the number of barristers to twelve, and of this number not 
above four or five are generally in practice, many of the rest hold- 
ing lucrative offices in court. Thus, in the list of officers we have 
giyen, the registrar, the master in equity, the sworn clerk, and the 
clerk of the papers, are all barristers. The Company's advocate- 
general is, by etiquette, allowed precedence at the bar. When a 
man of talents and industry, his emoluments exceed those of any 
practitioner, at the English bar. With a fixed salary of 3,600/. 
per annum, and his fees, his annual emoluments have not unfre- 
quently amounted to 20,000/. per annum ; but for a person of his 
condition Calcutta is a more expensive place to live in than London. 
The litigation arising from the peculiarities of the Hindoo law of 
inheritance, and the general litigious character of the natives, are 
the ample sources of legal emolument. The solicitors at the Cal- 
cutta court are very numerous ; we believe they exceed seventy. 
A few are very respectable, and in extensive practice. Many are 
not so respectable, and in no practice at all. A few are officers of 
the court, as the prothonotary, whose income considerably exceeds 
that of the chief-justice. 

With all the technicality, costliness, and tediousness of the 
Eng's courts, they are unquestionably held in high respect by the 
natives, who place the firmest confiaence in the skill of the bar, 
and in the impartiality and integrity of the bench. In proof of 
the security enjoyed under them, it is only necessary to state a 
simple and well-known fact, that money is lent by natives to each 
other, within their jurisdiction, at ten and twelve per cent, whilst 
it is always twice or three times, and occasionally four times, as 
high in the provinces. 

We turn now to the Company's courts. The present system 
for the administration of justice in the provinces was first intro- 
duced by the Marquis Cornwallis, in the year 1793. We shall 
confine our remarks to tliose provinces of Bengal into which the 
system was first introduced, and where it has now existed, with 
very little change, for near forty years, remarking that a similar 
arrangement exists in all other parts of the British dominions, with 
the exception of the provinces acquired since the year 1817* The 
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country is divided into districts, called sdllahs, an Arabic term for 
a division of the country which has reference to personal jurisdic- 
tion. In each district there is a British oiRcer, called *^ judge 
and magistrate.^ A certain number of these zillahs constitute a 
circuit, appellate, or provincial jurisdiction. There are six classes 
of courts in aU, viz. two native, and four European. These are, 
beginning with the lowest, Wie courts of the Munsif, an inferior 
native commissioner; the court of the Sudder Ameen, or chief 
native commissioner ; the court of the Register ; the court of the 
Zillah Judge ; the Provincial court ; and the Supreme court for 
the whole presidency sitting at Calcutta. The four first courts 
are civil courts only, and the lowest native courts can only try 
suits for matters of personal property. These consist each of 
a single judge, and the district judge has the assistance of a 
Hindoo and a Mahomedan law adviser. The civil jurisdiction of 
each court is generally determined by the amount or value of the 
property which can be sued for in them. In the lowest native 
court the amount is about 51. sterling ; in the highest native court 
50/., and in the Register's court 100/. Suits, however, cannot be 
instituted in the two last courts, and can only be referred to them 
at the discretion of the district judge. They are held at the same 
place or station with the district court, whereas the courts of the 
inferior commissioners are spread over the district. An appeal 
generally lies from the three inferior courts to the court of the 
district judge, from that of the district judge to the provincial 
court, and from the provincial court to the chief native court of the 
presidency, commonly called in its civil jurisdiction the Sudder 
Dewany, Arabic words which mean head civil court. From this 
again, where the matter in dispute exceeds the value of about 
5,000/., there lies a final appeal to the King in council. A case 
may, in fact, be carried by way of appeal, at least four times over 
from court to court. In the two native courts there are no written 
proceedings, the process being summary, like that of our courts 
of requests.^ In idl the European courts the whole proceedings 
are taken in writing, and most preposterously, in the Persian 
language, in imitation of our Mahomedan predecessors. This 
laimiage is always imperfectly, if at all, understood by the ^'udges, 
ana never understood at all by the suitors; the only parties who, 
do understand it being a few ill paid native officers of tne cou^, of 
whom, however, it is never the vernacular language, any more than 
law Latin was the vernacular language of England when the 
records of our courts were kept in that jargon. 

The rules and process of the Company^s superior courts, where 
law was to be administered by unprofessional judges without the 
assistance of a bar, and to a people ignorant of the English law 
tad language, wcr« framed by Sir Elijah Impey, the first King's 
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chief-justice in India, and who himself was constituted (and hence 
his recal and impeachment) chief judge of the native court. Sir 
Elijah was a clever, but pedantic common place English lawyer, 
and framed the process on the complex and technical model of 
that of the English courts. 

The provincial courts of appeal consist of a chief judge, and two 
or three puisne judges, and the Supreme court at the presidency 
of the same number. These two courts have both a primary and 
appellate as well as criminal jurisdiction ; and one of the judges of 
the provincial courts proceeds periodically on circuit to each dis- 
trict within the division to make gaol deliveries. No capital sen- 
tence can be carried into execution without the confirmation of the 
principal court at Calcutta, which in its criminal jurisdiction has 
the title of Sudder Nizamut Adawlut, Arabic wowls which mean 
chief criminal court of justice. In the Company's courts there is 
no semblance of jury trial, either in civil or criminal cases ; but 
there is a bar, under the name of vakeels or pleaders — frequently 
an ignorant, and not unfrequently a very corrupt class — such, in 
general, as would be designated in this country by the word " pet- 
tifogger.'' At this bar, no Englishman, qr any other Christian, 
is allowed' to 'practise. It is to be observed that the zillah, or 
district Judges, are the sole magistrates and justices of the peace 
within. tneir respective jurisdictions, and that they have the entire 
superintendence of' the police. 

Such was the system as originally framed, buc of late years con- 
siderable changes have been made in it, every one for the worse, 
both as tor. principle and practice. In many situations the col- 
kbtors of the* land-tax have been i'ested witn the powers of ma^ 
|[istrate8 and justices of the peace, and even with civil jurisdiction 
in certain matters connected with the collection of the taxes, and 
thus have, in fact, been constituted judge and jury in their own 
cause. This alteration has been adopted throughout the whole 
Madras presidency, and no less than six of the district courts, or 
about a third of the whole, have been swept away. The last, and 
the most ridiculous change, is that made within the last three years 
in Bengal, where the commissioners of the land-tax have been con- 
stituted by an edict judges of circuit, and authorised to hang, 
scourge, or imprison for life the culprits of fifty millions of people. 
The Rajah Rammohun Roy, in the work already cited, is justly in- 
dignant at this most pernicious and absurd innovation, and says," 
that by this system — and he gives personal examples — " a gentle- 
man may now be appointed to discharge the highest judicial duties, 
who never before tried the most trivial cause; and another to 
superintend the collectors of revenue, to whose duties he has been 
all his life a stranger." p. 29- By the original constitution of the 
district courts the judge had no criminal jurisdiction ; but since 
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1807i he is empowered to fine and inflict corporal punishment, and 
is, in fact, invested with the same authority generally that is con- 
ferred occasionally on magistrates in this country by particular 
statutes. 

The system of administering justice now sketched may be tried 
—by the competency and capacity of the judges, their numbers m 
reference to the extent of duties to be peri^rmed, — ^the character of 
the native bar, — that of the code of laws to be administered, and 
the expences attending its administration. The English judges 
have no le«il education, have to administer justice to a nation of 
strangers, m a strange language, without interpreters, to keep 
tlieir records and proceedings in a language foreign to themselves 
and to the suitors, and they are called to execute the judicial office, 
the juniors as early as twenty, and the seniors as early as thirty. 
They have no assistance from an English bar, or from an intel- 
ligent bar of any kind. Generally pure themselves, their honest 
purposes are constantly baffled by the extreme chicanery and gross 
corruption of the native officers of their courts, and by the pre- 
valence of peijury, forgery, and litigiousness among suitors and 
witnesses. The evidence, however, of the judges themselves, and 
of the Court of Directors, their masters, is better than any assertion 
of ours on this subject. One of the judges of the chief native 
court, afterwards a member of the Supreme Council, and now one 
of the Court of Directors, thus expresses himself: " The courts 
have no fixed principles of jurisprudence to direct tUeir invest ga- 
tions and govern their decisions ; and the judges are not only 
destitute of legal knowledge, but, from circumstances beyond con- 
trol, cannot be selected for discretion and knowledge of business."" 
The Directors are still more explicit. *^ In the conduct of trials,"^ 
say they, *^ in unravelling intricacies pf particular cases, in eliciting 
truth from witnesses, in appreciating evidence, in applying the law 
to the fact, Indian judges, unprepared by education or otherwise 
for the judicial office, nave many peculiar difficulties to contend 
with. The code of regulations by which they are bound consists 
almost entirely of rules of procedure ; the M ahomedan and Hindoo 
laws are the guide for their decisions in certain cases only, and in 
all others, not specially provided for, the judge has no law but that 
of his own conscience. For propriety in the proceedings of the 
courts, therefore, little security is to be found in the state of the 
law and of the judicial establishment.''* There is no appeal 
against such testimony as this. The evidence against the present 
system is indeed pretty universal. The Board of Control puts to 



* 'Minute on the Administration of Justice, by James Stewart, Esq., Member of the 
Supreme Council— Letter from the Court of Directors to the Government of Bengal. 
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the acute and philosophical Brahmin Rammohim Roy the fol- 
lowing question : ** Explain particularly in what points you con- 
sider the practical operation of the system defective ?^ And it re- 
ceives the following succinct but comprehensive reply, a sort of 
slap in the face for obstinate folly of forty years' standing. " In 
the want of a sufficient number of judges and magistrates ; in the 
want of adequate qualification in many of them to discharge the 
duty in foreign languages ; and in the want of a proper code of 
laws, hj which they might be easily guided."" p. 2. 

Sir John Leach, the present Master of the Rolls, has added 
his very competent testimony ; for in a case which came on appeal 
from Bombay, he pronounced that it afforded a new proof that the 
judges of the Company''s courts were neither acquainted with law 
nor justice, and that it i^as high time for the ministers of the crown 
to interfere. 

But the official statement of the area and peculation of the part 
of the country to which we have chiefly confined our observations, 
or the three provinces of Bengal, Behar, and Orissa, will convey 
to the reader by far the best notion of the enormous mass of judi- 
cial and nnagisterial business to be performed, and of the total in- 
ade(]uacy of the means which exist for performing it. The fol- 
lowing is an abstract of it. 



Name of divisioz]. 


Area of 

division 

in square 

miles. 


Population of 
division. 


Number 
of circuit 

or 

appellate 

courts. 


Average 
area of 
dbtrict. 


Average 
population 
of district. 


Number 
of district 
courts in 

each 
division. 


Calcutta..... 

Patna 

Moorshedabad 
Decca 


41,550 
46,474 
38,196 
27,575 


10,960,855 

7,919,925 
11,958,635 


1 
1 
1 
1 


4,611 
7,745 


1,217,872 

1>319,987 

1,708,376 

914,121 


9 
6 

7 
7 


Total . . 


153,802 


37,238,265 




22,051 


5,160,356 


29 


Average . . 


38,450 


9,309,566 




5,512 


1,290,089 





It appears from this statement, that for a territory of above 
150,000 square miles in extent, and containing above 37,000,000 
of inhabitants, there are but four courts, circuit and appellate, and^ 
but twenty-nine district courts. Each circuit or appellate court, 
therefore, has for its own share above 38,000 square miles of ter- 
ritory, and above 9,000,000 of people ; and each district judge 
and magistrate 5,500 square miles, and near 1,300,000 inhabitants, 
or more than half the population of the kingdom of Scotland, for 
his jurisdiction. The jurisdiction of the supreme appellate court 
at the presidency extends over an area of 220,000 square miles. 
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and 50,000,000 of inhabitants. The most remote portion of its 
jurisdiction cannot be less than 1,200 miles distant, over bad roads, 
with wretched means of communication. The circuit judge moves, 
or rather crawls, over his area of 38,000 miles at the rate of ten 
miles per diem, with camp equipage, a military escort, and a hun- 
dred followers. After such a statement, all reasoning respecting 
the infimnity of the system would be a work of utter superero^tion. 
In the first year of the present century, the number of civil suits 
instituted under the Bengal presidency, then containing probably a 
population of about 35,000,000, was 362,342. In 1820, after a 
great augmentation of territory, which raised the population to 
tfbout 50,000,000, those instituted fell to 175,270, or less than 
one-half.* This was produced by throwing obstacles in the way 
of what was called litigation, but in reality of the administration c/£ 
justice. The number of courts was reduced, but above aU, insti- 
tution fees and stamp duties were imposed to deter suitors firom 
coming forward. The impartial testimony of the Directors upon 
this subject is given in the following words : *^ The general falling- 
oft* in the institution of suits, in the years immediately succeeding 
1814, is no doubt to be chiefly ascribed to those provisions of the 
regulations, which added to the expence of suits in the first in- 
stance, which limited the jurisdiction of the moonsifPs (lowest 
native commissioners), and which imposed restrictions on the ad- 
mission of the suits of paupers.'"-|* The number of suits decided 
by the different courts under the presidency of Bengal in 1801 
amounted to 376,417, and in 1820, with the augmentation of in- 
habitants already referred to, they amounted only to 162,575. It 
appears from the records that the native courts decide about seven- 
eighths of all the suits that are instituted. 

In 1820, the delay in the administration of civil justice in the 
different courts under the presidency of Bengal was estimated as 
follows : 

Years. Months. 

Chief Civil Court . 2 6 

Provincial Courts ....... 1 8 

District Courts 2 2 

Repster'*s Court 1 2 

Chief Native Commissioner's Court .0 8^ 

Inferior ditto ditto . 6 

At this rate, a cause carried by appeal from the register to the judge, 
and through all its practicable stages^ tould not be decided in less 
than seven and a half years. An appeal from the district judge 

• Besides the regular suits instituted, there is a class decided more summarily, and 
not entered on the regular files. These in 1820, amounted to 47,347. 

f Judicial Ijetter to Bengal, 8th Dec, 1824 Selections from Records at India 

House vol iv. p. 33. 
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to the provincial court, and from the provincial court to the chief 
civil court, could not be decided under six years and four months 
from die period of instituting a suit in each court ; besides the 
time lost m preparing documents, and proceeding from court to 
court In an appeal to the King in council, about twenty years 
more would perhaps be lost ; so that the whole delay would amount 
to about ** a generation ! !^ 

The expences of the administration of justice for all British 
India amount to about a million and a half sterling per annum ; 
but as at present a conaderable portion of the charges are thrown 
on the administration of the revenue, probably the real expen- 
diture does not fiill short of two millions. This ccmstitutes the 
most expensive system of administering justice in the world, even 
for the richest nations ; and the extravagance is exaggerated when 
it is consid^^ that the people concerned, although inhabiting a 
rich land, are themselves *^ very poor.*^ One striking fact will be 
sufficient for die elucidation ot this point. The total population 
of the Madras presidency amounts to about thirteen millions and 
a half,* and the amount of property decreed in all the courts, 
native and European, £» this immense population, which exceeds 
that of the entire kingdom of Spain, does not average, for several 
years, above 270,000/. per annum, whereas the total judicial and 
police charges, exclusive of certain municipal ones, are no less than 
350,000/. per annum. The bare sidaries of the European judges 
amount yearly to about 260,000/. per annum, being within 10,000/. 
of the amount of property which they decide. -f* Let us fancy in 
Enfflaiid such a thing as the judges of the courts of justice being 
paid salaries equalling within a fraction the total amount of the 
property yearly decreed in all the courts in England. This is as 
nearly the case as possible throughout the Company^s dominions 
in India ; and surefy a more complete condemnation and exposure 
of any system for the government of mankind could not be ex- 
hibited. The scale of judicial salaries in Bengal (and that at the 
other presidencies does not materially differ) is, generally speaking, 
as follows : 

Per Annum. 

First Judge of the Sudder Adawlut . . £6,000 

Puisne Judge of ditto 5,500 

First Judge of Provincial Court . . . 4,500 

Second ditto ditto 4,000 

Third and fourth ditto . 3,500 

District Judge, average about .... 2,800 

He^ster, average about 600 



* Population Return in Reports of the Secret Committee on the Affairs of the East 
Indift Company, 1831. 
t Judicial Selections, vol. ii. pp. 259, 415 ; vol. iv. p. 97, et scq. 
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Under the entire Bengal presidency there were in 1826-279 
176 judges, assistant judges, registers, &c., &c., whose a^regate 
salanes amounted to 378,226/. sterling, which gives an ayerage 
for each salary of 2,149/. This includes individuals of eveiy a^e 
from 18 or 20 upwards. The retiring pension after 22 years resi- 
dence is 1,000/. per annum, one-half of which is furnished from a 
fund ndsed by a small periodical deduction from the ample salaries 
of the civil officers. It the charges of education at the public ex- 
pence in England, and the charges of education in India, up to 
the age of thirty, be reckoned, it will be found that ten years^ ser- 
vice of a Company^s judge is more costly than the similar length of 
service of a puisne judge of the King^s supreme court, and a great 
deal more so than that of a King^s recorder, although the first of 
these receives a salary of near 6,000/. per annum, and retires upon 
a pension of 1,500/. The King'^s judge is educated at his own 
charge^ and takes a seat on the bench at the mature age of at least 
forty. The Indian judge receives no professional education, takes 
his seat at thirty, and may retire about the time of life that the 
other is promoted. 

The late Sir Thomas Miinro, in a general and deserved con- 
demnation of the whole system, uses the following words, with 
respect to its expensiveness : *^ The whole establishment is of recent 
origin, and has in a few years arisen from nothing to be the most 
expensive judicial system in the world.*^^* 

The native judicial commissioners have no salaries, but are paid 
by fees and commissions levied op the suitors. The Balaries of 
the native officers of the courts range from 12/. to '24^., 36/., 48/.^ 
and 100/. per annum, the latter being the highest, except in a very 
few extraordinary instances, which constitute only exceptions ta 
the general rule. The emoluments of the native iudgcs or com- 
missioners range from 60/. to' 150/. per annum, bemg about one- 
Jiftieth part of the emoluments of the English judges. 

Having thus given an outline of the existing judicial system of 
India, and shown its errors and unsuitableness, we shall take a 
future opportunity of recurring to the subject, and explaining our 
own views of what is necessary towards the improvement, or rather 
the entire reconstruction of the system of Indian jurisprudence. 
In doing this, we shall often have occasioi^ to refer to the very ad- 
mirable report on the Judicial Establishment and Procedure in 
Ceylon, which has been just published by his Majesty's commis- 
sioners, and which we had not the good fortune to see until we had 
nearly completed the present article. The state of society in 
Ceylon is very nearly the same as that of the continent of India, 
or, more correctly speaking, differs only as one province or subdi- 



* Judicial Selections, vol. ii. p. 105. 
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vision of India differs from another. The judicial administration 
is also equally faulty, and, in proof, it is quite sufficient to state 
that the administration in the Company^s territories has generally 
been assumed as the model for Ceylon. Mr. Cameron is the most 
mirelenting crown commissioner we have met with^ He lays judi- 
cial errors and iniauities threadbare, and suggests remedies with 
the boldness of an nonest reformer, displaying as much acuteness 
and philosophy, as if the spirit of Mr. ISentnam had been at his 
elbow in the woods of Ceylon. He is, in short, a kind of practical 
Dumont ; and if the remedies he has proposed be adopted, we will 
venture to predict that a great inroad, at least, will be made upon 
that system, which has hitherto rendered Indian jurisprudence an 
opprobrium to British legislation. 



Art. II.— new COURT OF BANKRUPTCY. 

The first tribunal in England for the disposition of bankrupts^ 
effects was created by the statute of 34 Henry VIIT. c. 4, by 
which the lord chancellor, lord treasurer, lord privy seal, and 
others of the king^s privy council, and the chief justice of either 
bench, or three of them at least, upon complaint made in writing, 
had power and authority given them by that act^ to take by their 
wisdoms and discretions such orders and directions, as well with 
the bodies as with the lands and chattels, &c., of the offenders. 
In the following reign these exalted personages having probably 
found their new duties too burthensome, the 13th Eliz. c. 7» re- 
citing that bankrupts had ^^ increased into great and excessive 
numbers,'*^ enacted, that the chancellor shpiud have power, by 
commission under the great seal, to name, assign, and appoint 
such wise and honest discreet persons as to him should seem good> 
to take order with the bodies and property of bankrupts. 

Such was the origin of the banKruptcy jurisdiction exercised by 
the Court of Chancery for upwards of two centuries and a half, till 
the passing of the late statute. With regard to the working of the 
system, by the appointment, both in town and country, of special 
commissioners in case of every bankruptcy, there had been much 
just complaint. At an early period, the conduct of commissioners 
of bankrupts was such as to attract the animadversion of Lord 
Jefferies, who declared himself no friend to commissions^ and in- 
stanced a case, where the expences of the commissioners and their 
attendants came to 400/.* At length it became necessary to apply 



• 2 Chan. Ca. 192. 
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a l^liiUtir^ Teme^, and by various statutes the oomniisdoiiers 
were forbidden to eat or diinl: at the expenoe of the estate, or to 
take more than 2O9. each for each respective meeting. In what 
manner these statutes were observed those who are conversant 
with the working of commissions well know. 

The mode in which commissioners of bankrupt were anpointed, 
both in town and in the country, was most objectionable. Sir 
Edward Coke says, that every commissioner ought to have duos 
Miilest viz. salem sapientuB^ ne rit insipidus^ et salem cansdenHiB, 
ne sU diabolusy ** that is,"^ says Mr. Green, the writer on the 
Bankrupt Law, ** a grain of knowledge to prevent his acting like 
arfi)ol, and a grain of conscience to prevent his acting like a devil."" 
In manv cases, it is to be feared, that the persons to whom the 
chancellor was pleasea to direct his commissvsn, possessed neither 
of these gp^ins. If a fraudulent attorney in the country wanted 
to g^asp the substance of a failing tradesman, to favour a particular 
creditor, or to screen a knavish trader, he of course select^ persons 
for his commissioners who were least likely to defeat his object. 
In town, it is true, the chanceUor exercised his own discretion in the 
choice of the commissioners of bankrupt; but the manner in which 
this patronage was exercised was avowedly incapable of being de- 
fended. In addition to this grievance, the malversations of as- 
signees, the frauds of pretended creditors, and the precipitate and 
slovenly manner of conducting business at Basinghatl-street, which 
was, in fact, the immediate cause of almost all the other mischief, 
naturally created a strong desire on the part of the public to see 
the system amended. The. mercantile men of the City anxiously 
petitioned for a change ; and Lord Brougham, as the great re- 
former of the law, took up the subject, and dealt, not Only with 
much of which the petitioners had complained^ but also with much 
that they had never contemplated. 

Accordingly, " An Act to esublish a Court in Bankruptcy,^ re- 
ceived the, royal assent on the 20th October, 1831, and a judi- 
cature was created, consisting of 

One Chief Judge, 
Three Puisne tfudges, 
Six Commissioners. 
And attached to the court were, 
Two Registrars, 
Eig^ht Deputy Registrars, 
Thirty Onicial Assignees, 
A Secretary of Bankrupts, with two Clerks. 

For the decision of matters of bankruptcy, the act provides the 
following courts, each in succession having more or less of an 
appellate jurisdiction over its predecessor : 
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The Commisrionen^ Courts, 

The Subdivision Courts of Commissioners^ 

The Court of Review, 

The ^ord Chancellor's Court, 

The House of Lords. 

The commissioners are to have the same powers as commissioners 
of bankrupts formerly possessed, except that no single commissioner 
is to have power to commit. 

The Subdivision Courts are two, each conusting of three com- 
missioners, who may sit in public or private to hear matters re- 
ferred to them bv single commissioners. 

The Court of Review has superintendence and control in all 
matters of bankruptcy, with the same powers in su6h matters as the 
lord chancellor, it may hear appeals from the decisions of the 
commissioners or Subdivision Courts, may make rules, wUh the 
consent of the h^d chanceUw^ for regulating the practice of the 
court, &C., may remove assignees, direct issues, grant new trials, 
and direct costs to be paid. 

The lord chancellor has the sole power of issuinff and annul- 
ling ^/9 of bankruptcy, and may hear appeals in his discretion 
from the Court of Review. 

The House of Lords may hear appeals in matters of bankruptcy, 
if the chancellor shall deem the case of sufficient difficulty or im- 
portance; or if both parties, in any case before the Court of Review, 
shall desire the matter to be determined on appeal to the Lords, in 
the first instance, and not to the chancellor, the Court of Review 
mav refer it to the Lords in the first instance. 

Various other alterations touching the law of bankruptcy are 
effected by the act ; but as we only purpose to consider the con- 
struction of the new tribunals, it is unnecessary to notice such 
alterations in this place. 

With regard to what may be considered one of the most im- 
portant features of the new act, the abolition of the old commis- 
sioners and their listsj* and the appointment of six persons, de- 
voting thdr whole time to their duties, no difference of opinion has, 
we believe, ever existed. The manner, also, in which the com- 
missioners have, since their appointment, discharged the duties of 
their office, has proved the good sense and benefit of the chan^ ; 
and had the framers of the new act confined its operation to this 
measure only, leaving the rest of the system to be dealt with, after 

* For an aoocmnt of the erils attending the old system, the reader is referred to the 
evidence given before the committee of the House of Commons on the bankrupt laws, 
in 1818, and also before the select committee of the Common Council of London. The 
result of this evidence is well given in Mr. Cooper^s ** Brief Account of some of the 
most important Proceedings in Parliament relative to the Defects in the Administration 
of Justice.'* 

VOL. III.— JU. N 
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a patient and extended consideration of other contemplated reforms, 
they would have earned the unmixed gratitude of the country. 
Into the character of the other portion of the new system we shall 
now proceed to inquire. 

At the time of the passing of the new bankruptcy act, the still 
greater question of reforming the Court of Chancery was under 
consideration, and the merits of various parts of our judicial system 
had been submitted to the examination of commissioners, whose 
labours were yet incomplete. To reconstruct a single isolated 
branch of that system, without reference to the course intended to 
be pursued with regard to the rest, savoured rather of rash inno- 
vation than of wise and provident reform. In a revision of the 
laws regulatmff the administration of bankrupts' estates, those 
relatms to insolvency should surely have been brought under con- 
sideration. Some inquiry should nave been made into the possi- 
bility of administering both insolvent and bankrupt estates under 
one and the same system, and of thus destroying a distinction 
which seems to have been devised for no other purpose than that 
of multiplying expence and difficulty.. * 

The question of relieving the chancellor from his judicial 
labours in bankruptcy, and of transferring them to other hands, 
had given rise to considerable difference of opinion amongst. those 
who !had turned their attention to the proposed reforms. On the 
one hand, the Chancery commissioners, in their report, gave the 
following decided opinion on the propriety of retaining bankruptcy 
as one of the portions of the chancellor's jurisc^'^tion : 

'' Upon this branch of our inquiry^ it now remains for us to advert to 
a suggestion^ which has been frequently repeated^ as to the expediency of 
tranoerring the jurisdiction in bankruptcy^ from the lord chancellor to 
some other tribunal^ to be constituted for that purpose. We have deli* 

* From liord Brougham*! speech on introducing the Bankruptcy Court BiU, he 
seems to have entertaindl some floating idea that the Insolvent Court might be eventuaUy 
united with the Court of Bankruptcy. The same thing had been suggested by Mr. 
Fonbhmque, in his examination before the committee of the Common Council of London. 
But why was a new separate jurisdiction established without attempting to consolidate 
the two ? Should such a course be determined on, what is to be done with the whole of 
the seven judges ? 

It is understood that the common law commissioners had under their consideration the 
whole of the law of debtor and creditor, a portion of our legal sjrstem which stands in 
need of much amendment. Were the origmators of the Buikruptcy Court act awafe 
of this ? "I cannot conclude this important subject of bankruptcy," says Mr. Cooper, 
*' without observing, that whenever the legislature shall undertake the task of revising 
our law of debtor and creditor, the necessity of which has been more than once idluded 
to in these psges, it is not improbable that the distinction between bankrupt and insol- 
vent will cease to exist, and that bankruptcy and insolvency will be administered in ^e 
same^ tribunal. Upon what rational principle is insolvency administered by three or 
four individuals, without appeal, whilst bankruptcy occupies an army of judges, nnder 
the control of the lord chancellor and the vice chancellor ? " What a strong detachment 
of judges has been added to the army by the new act ! 



1832.] New Qmrt of Bankruptcy. 175 

berated upon this subject with much attention, and, in the result, we 
are of opinion, in common, it seems, with almost every witness who has 
been examined upon it, that, inasmuch as the business in bankruptcy^ 
involves in it the consideration of the most important points which can 
arise, either in a court of law or court of equity, it is not to be expected 
that the final jurisdiction in bankruptcy can be transferred from the high 
judicial authority of the lord chancellor, to any other tribunal, with 
equal advantage, or equal satisfaction to the public, and more especially 
since, in matters of bankruptcy, there is no appeal to the House of Lords. 

'^ We have further to observe, that the business of petitions in bank- 
ruptcy, in its actual state, even without the amelioration which we shall 
presently propose, is not by any means sufficient to fill the whole time of 
any judge or court ; and it is obvious that a judge or court whose juris- 
diction should be confined to matters in bankruptcy, would be less fami- 
liar with the general doctrines of equity, administered in bankruptcy,* 
than a judge who was habitually practised in the whole range of equi- 
table jurisdiction ; and it also appears to us, that the multiplication of 
courts of separate jurisdiction, must, in itself, be considered as an evil to 
be avoided, whenever it is not absolutely necessary. 

" Our conclusion upon this subject is, that it would not be useful or 
beneficial that the jurisdiction in bankruptcy should be withdrawn from 
the lord chancellor, unless it should eventually appear that it cannot be 
retained, consistently with the due dispatch of the other business of the 
court." * 

On the other hand, many persons of eminence expressed an 
opinion that the business in bankruptcy might with propriety be 
transferred from the Coiurt of Chancery to a separate tribunal. 
Such appears to have been the impression of Mr. Courtenay, Sir 
Launcelot Shadwell, Mr.Cooke, SirWm. Alexander, and others; but 
it must be observed, that they urge no reason whatever in favour of 
such a change, except that it would relieve the chancellor and vice 
chancellor firom a considerable weight of business. Now, upon an 
average, little more than thirty days during the year were exclusively 
devoted by the chancellor and vice chancellor to matters of bank- 
ruptcy, — a great deal of the ordinary business being transacted 
without interfering with the other affairs of the court, yet as effec- 
tually as if a tribunal was devoted to the subject. And when, by 
the vigour of the presiding judge, and the operation of the con- 
templated reforms, it might be expected that the business of the 
Court of Chancery would be disposed of in a regular course, there 
seemed to be no reason for the creation of a new tribunal. That 
the chancellor was a fit and proper person to exercise such a juris- 
diction is admitted by the Earners of the new system, who have 
conferred upon him an appellate jurisdiction over the Court of 

* The scheme recommended by the commissioners was, that tlie chancellor should 
select ten of the commissioners of bankrupt to act as a court of appeal, three of them to 
sit thrice a week. This idea appears to have been suggested by Mr. Bell. 

n2 
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ReTiew. Upon the whole, had an effectual tefeim taken place in 
the Court of Chancery, there can he no doubt that the bankruptcy 
jurisdiction might have continued to be exercised there with the 
greatest advantage and convenience. That the bufflness of the 
Court of Chancery was so fiur in the process of bong lightened, as 
to have afforded full Insure for the hearing of all matters in bsonk- 
ruptcy, appears from the project at one time entisrtained by Loid 
Brougiham, of abolishing the office of vice chancellor. Sml moie 
would such leisure have been afforded by separaling the judicial 
and the political duties <^ the great seal. 

In fact, the erection of a new tribunal of bankruptcrir was but 
multiplying that <^ diversity of courts,^ which had already created 
so mudi grievous confusion in the law ; adding a new court with 
new rules, and a new practice of its own, to confound the lawyer 
and to impoverish the client. Should this species of reform be 
penosted in, we may expect to find a separate tribunal for matters 
of lunacy, another for poor laws, and so on through every branch 
ai legal and equitable jurisdiction. 

It was, however, thought necessary to separate the junsdictions, 
and the question then arose, in what manner this separation might 
hd most advantageously and economically efiected. Hitherto such 
matters had been heard before a single judge, and we are not aware 
that any inconvenience or injustice had resulted firom that arrange- 
ment. The decision of a single jud^ of competent alnlity, versed 
in the matters upon which he adjudicates, and with the knowledge 
that his judgment may be brought under the cognizance of an effi- 
cient court ^ appeal, will not in general be less valuable than the 
opinion of any body of judges, who divide amongst themsdves the 
responsibility of tfaiat opinion. It must not be rorgotten alsb, that 
where the judicial authority of a court is vested in several members, 
the chances of securing the application of the greatest talmt and 
learning are by no means increased, in proportion to the number of 
the judges. The man best fitted for the situation may be placed 
at the head of the court ; but if he be surrounded with persons of 
inferior capacity, each of whose voices has the same weight with 
his own, is the bench rendered more efficient or more respectable 
by the addition ? The greater part of the business which is brought 
before what the framers of the act choose to call the ^^ Court of 
Review,^^ consists of matters involving Uttle or no difficulty; and 
it is singular that, while by the alterations lately made in the 
courts of common law, much of the business which was formerly 
transacted before the full court, has been transferred to a single 
judge, it has been thought proper, in matters of bankruptcy, to 
provide four judges to perform the commonest routine dudes, 
which were formerly discharged by one, and four-fifths of which 
might be done by any man of the most oi'dinary capacity. It 
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was supposed that the trial of issues would occupy some portion 
of the tune of the new court ; but for this purpose a^nin, surely one 
judge would, as in the case o£ other trials Derore a jury, have been 
found fully sufBdent. 

Even supposing it to have been deorable to form a bench, con- 
sisting of several judges {three surely would have done as well as 
four), it is difficult to find any reason why the cc^^nizance of all 
appeals from the single commissioners, and, indeed, of far the 
greater part, if not of all matters now brought before the Court of 
Review, might not have been conferred upon the Subdivision 
Courts of Commissioners. The appeal in such a case would have 
been in strict analosy to that from the superior courts to the Ex- 
chequer Chamber, which now consists of tne judges of the courts 
which have taken no part in the decision appealed against. A Sub- 
division Court, composed of persons daily administering the law 
of bankruptcy in their own courts, would have formed a most 
effective appellate jurisdiction in or^ary business. 

But it was considered nepessary to erect a separate tribunal, 
and the ^^ Court of Review ^^ was established, with a chief justice 
and three other judges. It might have been supposed, that when 
80 laige and expensive a piece of machinery had been created, it 
would have been made to perform all the labour that could be 
imposed upon it, and lliat tne whole of the proceedings in bank- 
ruptcy would have originated within its jurisdiction ; for although 
the title of " the Court of Review'** was conferred upon it, yet 
the hearing of appeals forms only a small part of its duties. It 
has, in fact, no more right to the appellation of a ^^ Court of Re- 
view^ than the King's Bench, or any other court to which an appeal 
lies from an inferior jurisdiction, but which, for the most part, is 
enga^d upon business originating in itself. The Court of Chan- 
cery m all matters of bankruptcy is still the court of appeal. It 
might have been supposed, we have said, that the primary cogni- 
zance of all matters in bankruptcy would have been transferred 
from the Chancellor to the new court; but, by an anomalous 
arrangement, the power of issuing a commission, or, as it is now 
termed (for no other reason, that we can see, but for the sake of 
change, even at the price of taking as barbarous and unmeaning 
a word as legal jargon affords), a ^at^ is by the act preserved 
to the lord chancellor. In practice, indeed, the chancellor has 
hitherto permitted the Court of Review to entertain all the 
questions respecting the initiation of the proceedings; and it 
is difficult to tell why the sole and direct power should be 
withheld from them. In the same manner, the chancellor alone 
has the power of annulling fiats (sec. 18), and of course of refusing 
to do so, though the Court of Review has annulled the adju4ica- 
tion ; and the still more singular privilege of prescribing in what 
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manner evidence may be taken before the Court of Review (secSo). 
In another instance, the chancellor's officers have retained a power 
with which surely the new court ought to have been invested. 
While the costs of suit between party and party are to be in the 
discretion of the Court of Review, they are to be taxed by one of 
the masters of the High Court of Chancery. What possible reason 
can there be for preventing the commissioners or the registrars 
attached to the Court of Review from performing a duty for which 
they ought to be the fittest persons in the world, and for driving 
the suitors into the delay and expence of the master's office? 
Again, the accountant general of the Court of Chancery is to be 
burdened with all the accounts of this new tribunal. 

While the chancellor and the Court of Review draw together, 
as they do at present, while the parent and his children are too 
much under the influence of their relative ties to quarrel with each 
other's operations, things may go on tolerably smoothly ; biit it is 

Suite plain that under the act a future chancellor mav properly 
aim a very large share in what seems now in practice left to the 
Court of Review ; and that his secretary will, for the sake of his fees 
on affida.vits, orders, Szc. take very good care to assert and extend 
the jurisdiction. While the fiat issues from the chancellor, it is 
clear that he may with perfect propriety daim the cognizance of 
all orders and applications which relate to its initiation. At pre- 
sent the Court of Review (with what consistency or on what 
principle we cannot see) makes orders which the chancellor's 
officers obey, though they might just as well obey those of the 
Court of Common Pleas. We heard the other day an application 
made to the court for an order to amend a fiat. The court, after 
due consideration, stated, as was obvious, that it could order no 
such thing, having no jurisdiction over the matter ; but said it 
would order that the applicant should be at liberty to amende i. e. 
he might do so if the cnancellor or his officers chose to let him, 
and of course at present they will have the courtesy so to do. 

In its character of a tribunal of appeal, the Court of Review is 
open to much observation. Could the point be ascertained, we 
are strongly inclined to think that much more injustice has been 
caused than prevented by the appeal system, imder which a case 
may be dragged firom tribunal to tribunal, till obstinacy and length 
of purse secure ultimate success. The reason for affording 
one appeal, we have already stated ; but if one court of appeal be 
not sufficient, why two, or why four, as under the new bankruptcy 
system ? A question arises before one of the commissioners, who 
refers it to the Subdivision Court ; the Subdivision Court decides it, 
and the party appeals to the Court of Review ; the Court of Review 
confirms the order of the Subdivision Court, and the party appeals 
to a single judge after all — ^thc lord chancellor. Upon what prin- 
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dple of numbers is it, we ask (for on that principle the act seems 
to proceed), that a single judge, before whom such matters can 
now rarely arise, and only on appeal, shall have the power of re- 
versing the judgment of seven men daily conversant with the law 
of bai^ruptcy ? If a single judge be fit^to decide on appeal, why 
not on the onginal hearing ? But this is not all : if the chancellor 
think fit, he may give tne defeated party the benefit of another 
appeal to a tribunal, not of three judges, nor of four judges, nor of 
one jud^e, but to that most cunningTy devised court of upwards 
of 300 judges, selected as the last coiurt of appeal by reason of 
their absolute ignorance of the law and of its administration. 
Really, in firaming a new scheme for the distribution of justice, it 
might have been expected that at all events the House of Lords 
would not be made tne ultimate court of appeal. 

From the decision of the chancellor in bankruptcy, no appeal 
lay to the House of Lords before the new statute, and it appears 
almost incredible that so useless and vexatious a proceeding should 
be now, for the first time, permitted, more especially as the suitor 
is now furnished with a whole bench of judges for his protection, 
before his case reaches what used to be the single and final 
tribunal.* 

The appointment of the judges of the Court of Review gave 
rise at the time to much observation. It is a delicate and dis- 
agreeable task to canvass the personal and professional capacity of 
any man (and perhaps the fault lay in (treating offices with remu- 
neration insufiicient to secure proper occupants), but we must be 
allowed to say, that in filling up these seats Lord Brougham 
disappointed the just expectations of the public and of the 
profession."!" 

The anxiety to give importance and dignity to the court by 
factitious means, seems to show a sense of its intrinsic weakness. 
The chief judge was called to the king'^s privy council, the other 
judges received the honour of knighthood : precedence was care- 

* If a tribunal were to be framed with the nicest attention to unfitness, it could not 
transcend the House of Lords. Not one of the qualities required in the formation of 
the judicial character is to be found in its composition. Ignorance of the law, irre- 
sponsibility, partisanship or inattention, contempt of public opinion, impatience and 
prejudice, are the recommendations of this last court of appeal, when it is any thing 
more than an appeal to the chancellor. We hope to touch upon this subject again. 

•f M'^ith r^aid to these appointments, the observations of the lord chancellor on the 
mode of selecting the commissioners of bankrupts are not, perhaps, altogether inappli- 
cable. ''If I were to say that as a body they are the best that could be selected for 
the situation they fill . . . or if I were to say that these gentlemen were selected 
for the qualities which ought to distinguish judges of such important matters, or that 
they are not sometimes appointed because the lord chancellor wished to oblige some 
friend, I should be guilty of the grossest flattery." His lordship ends the paragraph 
with saying, '^ The subject is of the greatest importance to creditors, to assignees, to 
bankrupts, and to tlie commissioners ; and it is of the greatest importance th^t the 
mutter should be placed under the superintendence of //*c mod competent judges.** 
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fully awarded to them ; and the Right. Hon. Thomas Enkine, Sur 
Albert PeU, Sir John Cross, and Sir George Rose, biddii^ the 
attorney and solidtor-general get behind them, walked up West- 
minster Hall with all judicial solemnity. 

The question now arose, what was there for the court to do ? 
They are clumsy judges, indeed, who cannot make a show of 
busmess. Thus the Court of Excheauer, in its more idle days, 
was used to make much of a motion of course, each of the barons 
applying to the case the whole force of his powerful mind. Even 
so m the Court of Review, a semblance of business may be traced 
by an accurate observer. At first the attention of their honours 
was devoted to the formation of new rules, which served to supply 
some powers which the act had f^ed to give them, and to raise 
funds for their ofiicers, which most certaiiuy were never designed. 
One of their first decisions boldly settled, that thev were compe- 
tent actually to hear the pending appeals to the coancellor from 
the vice-chancellor. Unfortunately, the lord chancellor heard the 
same argument, and was compelled to decide directly the contrary; 
and thus one source of the court^s expected early employment 
failed, together with a considerable portion of public confidence in 
the sagacity of its conclusions. 

By degreecr a pajiier was formed. For an account of the busi- 
ness .actually transacted by the court up to the 19th of March, we 
are indebted to the returns moved for by Sir £. Sugden.* It 
appears that the court had sat forty-two days, but the number of 
hours of each sitting could not be ascertained, no memorandum 
having been kept for that purpose. During this period 158 
petitions and other matters haid been Jieard, of which 111 
were ex parte^ or not opposed; so that the four judges bf the 
Court of Review had disposed of little more than one contested 
case a-day ; and of those cases which may be called contested 
(i. e. not consented to) a very large proportion are most likely 
cases that in ordinary times would not have occupied a quarter of 
an hour each. Dunng the same period not a single issue had 
been tried.t Wearied with this dolcefar niente^ the judges had, 
as the return states, frequently attended at the court in^asing- 
hall-street, with a view to- assist the commissioners, and sometimes 
on appointments ; but on one occasion only had a judge actually 
sat as commissioner : why he so sat is not told ; but as there are 



• These are given at the end of the present number. 

f From a '< Return of Issues m Bankruptcy, which have been directed by the Court 
of Chancery, between Slst December, 1830, and Slst December, 1831," we find that 
during this period only eight issues were tfied, and of these three were questions of con^^ 
cert^ commissions. As this point will not arise since the new statute, there are only 
five issues left to be tried by Uie four judges in a year, supposing the return to give the 
average number. 
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only Courts for six commissioners, it was probably a friendly 
« doing of duty^ for an absentee. It must have been an edi^ns 
spectade to see the judge begging for business in BasinghalE 
street, or deciding on a proof which the comitussioner, his infe- 
rior, might the next weex rehear and overruley on an application 
to expunge. 

That a cumbrous, expensive^ and useless piece of machinery, 
has been constructed in the Court of Review, will now- scarcely be 
denied on any hand : but how it is to be disposed ol^ . is a question 
of no little difSculty. The Right Hon. Thomas Erskme, Sir 
John Cross, and Sir George Rose, have been beguiled from their 
professional pursuits, and cannot be reinstated in their lost places. 
Sir Albert Pell mieht, indeed, be consigned again to that learned 
leisure from which he was reluctantly induced to withdraw. In 
the meanwhile, 9,000/. a-year continues to be paid out of the 
diminishing resources of tne public, or the otherwise unnecessary 
imposition of fees on insolvent estates. 

The necessity of appointing some person to attend the com- 
missioners, in the capacity of clerk, is too obvious to be 
disputed, and the six deputy registrars created for that purpose 
may be considered as not overpaid by their salaries of oOO/. 
a-year, if that is really all that they are to have, there being 
at present a vague interest in an apportionment of fees. But 
what duties are there, or ought there to be, which can occupy 
the time of the two registrars and their two deputies, 
assigned to assist in the laborious idleness of the Court of Re- 
view, whose salaries amount to 2,800/. per annum, and, with 
the fees to which they are entitled, probably to 4,000/., or muph 
more, for aught we know.^ A single officer, with the minor salary 
of 600/., attached to the Court of Review, in the capacity of regis- 
trar, would have found his office one of emolument and leisure, 
though, in fact, none at all was necessary; while .the secretary of 
banlmipts and his subordinates existed. The fee system, of wnich 
the registrars are if) have the benefit, has already begun to work 
well in their favour. ' The suitor, howqyer, has tne consolation of 
seeing the solicitors plucked first. One of the earliest acts of the 
court was to impose a fee of six shillings upon everjr solicitor per- 
mitted to practise under the new jiuisdiction, which in a short tune 
amounted to the sum of 681/. 10s.; applicable, with' some small 
deductions, to the purposes of the registrars. 

Any person, after attentively perusing the new act, might very 
properly inquire. What are now the duties of the lord chancellor s 
secretary of bankrupts.^ The issuing oljicttsy and the power of 
annulling them, are indeed preserved to the chancellor, for no 
better reason, it may be supposed, than that he might not be 
deprived of his secretary of bankrupts. But even this fiuls to 
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afford a pretence forretainiiig so expensive and entirely useless an 
officer. It anpears, from the Parliamentary Returns, that the secre- 
taiy of banlcrupts *< i9 not an <^cer rf, or attadied to, the Court 
of Bankruptcy, though, for the purposes of his salary^ we rather 
imagine that he would be unwilling not to come within the clause 
of the statute which says, '^ there shall be paid as and for salaries 
to the iudges and other officers for the time being, &c., f)iss. to 
the lord chancellor's secretary of bankrupts the sum of l,200/.« to 
the first clerk of the said secretary of bankrupts the sum of 500/., 
and to the second clerk of such secretary the sum of 300/.^ And 
what are the duties which these three persons, ^' neither officers of^ 
nor attached to, the Court of Bankruptcy^ (except by their sala- 
ries), have to perform? The secretary of bimkrupts himself 
states, that they are so multifarious that, not being limited to hours 
or to attendance at his office, he cannot make a precise return of 
them. He states, however, 

'' That the duties of his office consist of a general superintendence of 
all the business directed by the several statutes to be transacted at the 
office set apart for the purpose^ and which require and have had his 
daily attendance there ; that to these are to be added attendances in 
court, when any matters in bankruptcy are discussed there ; and very 
frequent attendances upon the lord chancellor personally at the House 
of LfOrds, or at his own house, sometimes in the mominff before his lord-* 
ship goes into court, and at other times late in the evenmg, upon various 
matters of business. 

'' The said secretary further states, that he, like the lord chancellor's 
other secretaries, is one of his lordship's attendants at the House of 
Lords, and on occasions of state, although those attendances occc^ 
but a small portion of his time." 

We should have felt better satisfied with the secretary's return 
if he had stated the nature of the business ^^ directed by the several 
statutes to be transacted at the office set apart for the purpose,'* 
the ^^ general superintendence" of which requires his daily attend- 
ance. Do the two clerks at 500/. and 300/. a-year assist in this 
<^ general superintendence ?" We should be glad also to be in- 
formed what is the object of the secretary's ^^ attendances in court 
[what court?] when any matters in bankruptcy are discussed 
there." It is somewhat singular that the secretary of bankrupts 
should not be able either to give* a good accoimt of himself, or to 
procure a good ai;count to be given of him. Even so far back as 
the year 174)0, the jury impannelled by the lords commissioners 
appointed to make a survey of the courts of justice, were unable 
to decide upon the nature of the office. ^' With respect to the 
secretary for the commissions of bankrupt, the jury found that he 
was an officer appointed by the lord chancellor by parol, took no 
oath of office, and wa^'xemovable at pleasure. But whether he 
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was an oiBcer that did, or of right ought, to belong to the Court 
of Chancenr, they could not determine.'' 

Before the late act the secretary of bankrupts was in the receipt 
of a considerable revenue fifom the fees of his office, and it migbt 
only have been an act of justice to coxier upon him some place of 
profit under the new jurisdiction. But certainly something like 
substantial duties should have been annexed to that pjiace. if the 
office of secretary of bankrupts was in any degree a ^sinecure, it 
would have been infinitely cheaper and better to have pensioned 
the incumbent than to have created a new place with ostensible 
duties only, and with a salary which must continue to be\)aid*as 
long as the new judicature subsists. We should imagine that the 
duties of secretary and of chief registrar are not so weighty that 
they might not be with ease executed by one and the same person, 
and be liberally remimerated with the salary now payable to the 
secretary alone. The abuses of fees and salaries in our courts of 
justice are so enormous, that it is most necessary to watch with a 
jealous eye the formation of new judicatures.* 

We have always been of opinion that it is soimd policy to per- 
mit people to manage their own afiairs, though a contrary senti- 
ment often prevails. The Emperor of Russia was convinced that 
he imderstood the interests of the Poles much better than they 
did themselves ; Charles X. was obstinate in preferring his own 
judgment to that of his people, on the subject of their welfare ; 

* The chancellor, in the whole concoction of this scheme, seems to have fallen into 
the hands of persons who have expended all the savings which might have arisen from 
the new plan, in the endowment of places of no earthly use. It is too apparent that 
the slight texture which connects the new court with, and makes it dependent on, the 
chancdlor (when the fiat might just as easily have issued out of the new court at once), 
is a mere excuse for retaining the secretary's separate establishment. Having esta- 
blished a secretary and two assistants (at an expence, it will turn out, of full 3,000/. 
a-year, we have no doubt,) in order to fill up three or four printed forms per diem, it 
became necessary, for preserving the consistency and dignity of such an establishment, 
to retain for it the old offices where the whole business in bankruptcy was formerly 
transacted. What has been the consequence ? The registrars of the court have been 
obliged to betake themselves to Basinghall-street to draw up the court's orders made in . 
Westminster-haU or Chancery-lane, though that part of the court's business has nothing 
whatever to do with the commissioners' functions. The practitioners (with whom cen* 
tralization is every thing, and who meet to transact the business of all other offices in and 
nbout Chancery-lane,) cry out loudly against this scheme of sending the affiurs of the 
whole country into the City. The Court of Review answers their memorial by admit- 
ting the grievance, and lamenting that it has no funds to provide other accommodation. 
So that if the registrars, with idl these fees (and tlieir 600/. into the bargain, levied 
from these very practitioners), could have found a room, which they might occupy 
gratis, no nearer than Whitechapel, it would seem that the fees would have been kept, 
and the public asked to travel beyond Aldgate ; and all this when the M offices, where 
this business used to be done, are standing vacant, haunted only by the chance visitor, 
who now and then looks in to bespeak a fiat ; but stOl dignified by the name of the 
office of the secretary of bankrupts and his clerks, who would, indeed, be telling the tale 
too plainly, if they were asked to avow that they have no occasion for the rooms, and 
that they aie Aerefore much at the rc^txar's service. 
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and, more lately, the House of Lords showed a detennination to 
save the people of England as much trouble as possible in the 
management of their own business. The framers of the Bank- 
ruptcy Court Act appear to have proceeded in some degree upon 
the same principle, and to have held that the creditors of a bank- 
rupt are not keen enough to be trusted with the superintendence 
of their own interests. This has led to the appointment of 
*^ official assignees.^^ Now it is undoubtedly true, that under the 
old system gross frauds were sometimes practised by assignees, 
elected by pretended creditors for the sole purpose of pillaging the 
estate. Mr. Montague mentions an instance in which ten debts 
had been most improperly proved, to control the choice of assig- 
nees ; and such attempts were probably often successful. The 
fair creditors were thus oven>owered, and prevented from exer- 
cising their free judgment and discretion. In addition to this, the 
difficulty which existed, from the mode in which bankruptcr^ busi- 
ness was conducted, in bringing to light the malversation of assig- 
nees, gave rise, in many instances, to much abuse. But, under a 
better regulated system, the checks upon the conduct of assignees 
must have been such as most materially to lessen, if not altogether 
to prevent, the misapplication of the bankrupt's effects. The ex- 
pence entailed upon an estate by the appomtment of an official 
assignee, will outweigh, in very many cases, the benefit derived 
from it At all events, we do not see why it would not have an- «. 

swered every useful object if an additional commissioner or auditor 1^ 

had been appointed, whose duty should be confined to a general \ 

inspectorship of assignees' accounts ; and to whom, in case of any '' 

doubt existing as to the application of funds, a reference as to 
the account should, under certain regulations, be directed. At 
present the charges of an official assignee will fall heaviest where 
there is the least occasion for his services. In all the great estate^ 
where large sums of money are to be distributed, and where the 
assignee's commission is also, of course, large, the duties of assig- 
nees have always been, imposed upon men of respectability and 
honour, whose conduct never required the control of a hired in- 
spector. It was in the small estates that the opportunities for 
peculation occurred; and, to prevent this, the creditors under 
every estate are to be saddled with a most heavy burthen. It is ex- 
tremely hard, that creditors should be compiled in every instance 
to purchase the services of ah official assignee ; for, although it 
may be very well to provide such a person to whom, if they Uiink • 
it needful, the creditors may have recourse, yet why, if they choose 
to rest satisfied with their own diligence, they should be ooliged to 
rely on the diligenqp of another, we do not clearly comprdiend. 
Companies of person^, as numerous as the creditors of any estate, 
contrive to conduct thehr affairs without the assistance of official 



^ 
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adTisera; and if such bodies are competent to select proper 
persons to manage their millions, we really cannot see why the 
creditors of A, B, or C, should be prohibited from exerdsmg a 
similar discretion. In one instance the creditors actually petitioned 
the Court of Review that they might be allowed to have the estate 
managed by their own assignees, without being put to the charge 
of the o£Scial assistant; but the answer was, that the act was 
imperative. In another, we are told, they superseded the fiat to 
put an GoA to such a charge. 

The subject of country commissions still remains to be consi- 
dered. Gnevous as were the evils attending the system in Basing- 
hall-stxeet, tliey were yet greater in the country, where greater 
want of publicity afforded better opportimities for abuse. For a 
considerable penod there appears to have been no fixed rule with 
regard to the number or cnaracter of the persons whose names 
were inserted in country commissions, the number generally vanr- 
ing in proportion to the magnitude of the estate. Towards the 
end of the seventeenth century country commissions were usually 
directed to seven persons, two of whom were often esquires of the 
quorum ; and the commissioners were ordered not to act unless in 
conjunction with one of these. No oath was required to be taken 
by the commissioners with regard to the execution of their duties, 
and the various enactments made to prevent abuses were easily 
evaded. If the country commissioners had contented themselves 
with infringing the acts against eating and drinking at the expence 
of the estate, it would have been well, for even commissioners can 
only swallow a limited quantity of wine and venison ; but they con- 
trived to set at nought the provisions against unnecessary and ex- 
travagant fees, and multiplied meetings for no other end than that 
they might receive their additional guineas. As the law forbade 
them to receive more than one fee for one meeting, they were ac- 
customed to appoint several meetings for the same morning ; and 
as the business of one would probably occupy the whole of their 
time, the others, ttStci producing each its pound, were necessarily 
adjourned, to bear again, on some fiiture day, another harvest of 
golden firuit To such an extent was this practice carried in 
town, that one of the London commissioners boasted of having 
received thirty sovereigns on Saturday morning. In addition to 
the multiplication of meetings, it often happened, in the coun- 
try, that larger fees for each meeting were taken than was allowed 
by law, and even absent commissioners did not scruple to receive 
the fees which were only due on their attendance. Sir James 
Bland Burgess, writing on this subject in the year 1783, says, 

'* Commissions which are executed in the country are on a still worse 
footing.. Compared with these^ the confusion and the imperfections of a 
town commission axe absolute regularity and precision. It were unne- 
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oomplaini 



bave frequently been made. One circumstance alone will be sufficient 
to impress on tbe mind of tbe reader an adequate idea of tbe manner in 
wbich tbey must probably be conducted. A country attorney wben be 
takies out a commission inserts tbe names of bis own oommisdonenu If 
be is an bonest man> bis cboice will probably be judicious and respecta- 
ble. If be is not^ and if be sbould bappen to bave any particular pur- 
pose to serve^ it is not difficult to foresee wbat are tbe probable ccmse- 
quences of sucb a nomination." 

An attempt bas been occasionally made to remedy these evils. 
Lord Bosslyn, in imitation of tbe London scheme of commis- 
sioners, named certain persons at Birmingham and in other places, 
to whom alone he permitted commissions to be directed. The 
practice, however, was abandoned by his successors, and the 
attorney still nominates the commissioners he likes best. Lord 
Eldon m his Bankruptcy Act made the mischief in point of ex- 
pence exactly double; for that act requires two barristers to 
attend each meeting instead oione^ as was usual before, and gives 
them each two pounds instead of one; so that every country 
meeting now costs five pounds instead of three. The new act 
adopts a scheme resembling that of Lord Rosslyn. The judges 
on their circuits may be directed by the lord chancellor from time 
to time to return to him the names of such number as he shall 
think fit to require of barristers, solicitors, and attomies, practising 
in the coimties to the circuits belon^g ; and upon such persons 
being so returned and approved by Uie chancellor, the country 
fiats shall be directed to some one or more of such persons, in rota- 
tion, to act as commissioners, according to the district or places for 
which such persons shall be returned; and the chancellor is to have 
the power of removing any person from the hsts. 

Nothing has as yet been done towards carrying these provisions 
into efiect, and we greatly doubt whether, when put into practice, 
they will produce any substantial amendment in the system. The 
plan of permitting practising barristers to act as commissioners is 
still retained, with all its attendant evils, amongst which not the 
least is, that every barrister and solicitor in the country is placed 
in a state of expectancy and dependence on the chancellor's favour. 
Here, again, we have cause to lamenttheprecipitancyand want of 
consideration with which the new act was concocted. The business 
of administering insolvent estates is done by itinerant commissioners, 
or rather judges, whose whole time is devoted to the performance of 
their duties, and who have no private interests to afiect them. We 
cannot see why a similar arrangement might not be made for the 
distribution of bankrupts^ estates, by which not only would a vast 
saving of expence be effected, but justice would, without doubt, 
be much more satisfactorily admijiistered. Considmble alterations 
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in the bankrupt law would probably be reqwred, before this pro- 
ject could be carried into execution ; and, indeed, it should not 
be attempted without a careful and elaborate investigation into the 
law of insolvency generally* 

The summary of our objections to the Bankruptcy Court act is 
this : — It has been framed without reference to other branches of 
the law with which bankruptcv is intimately connected, and with- 
out consideration of those reforms which must take place in other 
departments. It creates an entirely new tribunal, and thus mul- 
tiplies the vexations and difficulties arising from a varietv of dif. 
ferent courts. It establishes an unnecessary number of courts, 
with a complicated system of appeal, terminating in the worst ap- 
pellate jurisdiction. It separates bankruptcy from the chancellor's 
court without any sufficient reason, and confers the jurisdiction 
upon a court consisting of four judges, for whom it affisrds no ade- 
quate employment. It reserves, at the same time, certain portions 
of the jurisdiction to the chancellor, also without any sufficient 
reason. It appoints a number of useless and expensive officers, 
more especially the chief and other registrars attached to the Court 
of Review, the secretary of bankrupts, and his first and second 
clerk. It compels creditors to accept the services of a hired as- 
signee, whose superintendance is unnecessary in nine cases out of 
ten. And, lastly, it makes no proper provision for the execution 
of the bankrupt law in the country. Much expence which might 
have been saved, much complication which might have been 
avoided, much change which cannot be permanent — these are 
our objections to the Bankruptcy Court act. 

At the same time the measure has its merits. It has introduced 
reform where reform was most needed; it has abolished some 
grievous long standing abuses ; and though not itself what could 
be desired, may lead to all that is desirable. 

We cannot dismiss this subject without adverting to the painful 
position in which all the friends of reform (and particularly all such 
as have been accustomed to look to Lord Brougham for its promo- 
tion) felt themselves placed at the moment of ms temporary resig- 
nation of office. If their feelings were of a painful character, 
what must his have been at the reflection that he had enjoyed and 
neglected golden opportunities, which might never return, of pro- 
secuting usefrQ plans of practical reform ; and that all which could 
be said of his career would be, that he had. driven through parlia- 
ment one of the most questionable measures which it naa ever 
sanctioned ; that he had given liis assistance in the prosecution of 
no one of the many plans of utility which the various commissions 
of inquiry have proposed ; and, above all, that he, who had been 
loudest m his reprobation of Lord Lyndhurst^s inactivity, left 
the Court of Chancery exactly as he found it, with no one abuse 
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coRectecl,-<-with no useful measuTe with whidi his name could be 
aMOciated, or his occupation of the office remembered. What can 
be gathered fSrom his parting address, but that all the plans of 
practical reform which have been laid before parliament, which 
nave been actually embodied in bills printed and dbculated 
through the profession, were never intended to be prosecuted; or 
at least that there has never been so much attention given to 
them as to make any impression on his lordship^s mind, or to in- 
duce him to think the subject worth even a parting word ? 

By a rare good fortune, he has been placed m a situation to 
retqeve that character wluch, if his retirement had been final, 
would, we fear, have been injured beyond any ordinary means of 
reparation. May he take warning by his narrow escape, call 
honest counsellors around him, and rest assured that his lasting 
honour is to be derived from a patient attention to jthe exposure 
and remedy of the infamous abuses among which he finds himself; 
that ambitious speculative schemes of court-creating are more 
likely to bring him disappointment and reproach than credit ; that 
one duty lies before him, which at least is plain and obvious ; and 
that there can be no excuse if he leaves it unperformed ! 



Art. III.-^THE REFORMATION OF CRIMINALS. 

It has been said with great truth that ^* the abhorrence of gtult, 
in itself so laudable, is of all passions the most liable to be carried 
to excess, and to become the unsuspected pretext of crimes yet 
more enormous.^ Pleasant no doubt it is to gratify our passions 
with a clear conscience, and to flatter ourselves with the belief that 
anger, vindictiveness, and oppression, may not only be justifiably 
but laudably indulged. To such a length are these feelings car- 
ried, that at last the scpHrge, the gibbet, and the rack are regarded 
with complacency by the mdi^ant legislator as the valuable in- 
struments of his penal retributions. 

Feelings of exasperation against criminals must indeed exist in 
society, and under due regulation such feelings may be benefidaL 
But what place have they in the bosom of the legislator, whose 
duty it surely is to approach his titsk with a dispassionate mind ? 
How seldom this is the case, and how rarely the attempt is made 
in penal legislation, to apply any other pnnciples than those of 
force and terror, the code of every country in Europe sufficiently 
attests. 

From the same feeling of unrestrained antipathy towards cri* 
minals, the subject of prison discipline b one which excites little 
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or no interest in this country. We look upon the criminal as an 
outcast, who has forfeited all claim to our regard, who has by his 
own guilty act incurred the just penalty of the law, and with whom 
OUT only concern is to see tnat ne duly suffers the full measure of 
the punishment awarded to him. In the welfare of the offender, 
spiritual or temporal, ^^e lose aU interest ; and when at length he is 
dismissed from his cell with the stigma of guilt upon him, we cau-» 
douslv shun him, and thus compel him to fresh crimes and fresh 
punishments. This course is one of so much &cility, that argu- 
ments are never wanting in its support. These it may not be alto- 
gether useless to examine, stating them for that purpose broadly 
and fairly. At all events, the discussion may be tne means of 
directing some degree of attention to a subject, which, to the dis- 
grace of this country, seems to be treated with increasing coldness 
and neglect. 

It is resolutely asserted by some persons, that the reformation 
of criminals is, in itself, an impracticable and visionary scheme. It 
is said that the power of habit is so great, that a man who has be- 
come accustomed to the commission of crimes can never be divested 
of the propensity. The power of habit is great, and it is upon 
this principle that the reformatory system is established. Con-> 
ceding that the proneness to crime may become so inveterate in 
some mstances, as to render the chances of amendment extremely 
small, it must yet be granted, on the other harid^ that of those who 
are detected in the commission of offences, a very large proportion 
are arrested, if not at the commencement of tneir career, at all 
events before they are become hardened criminals. How can it be 
said of these persons, that their evil habits are inveterate ? Can it 
be forgotten that the habits and sentiments of the community <it 
large are all on the side of honesty, and that before a man commits 
a criminal act, he has to struggle with and overcome some of the 
strongest feelings that can actuate the human mind ? Accordingly^ 
it will be found that it reqiures either some very powerful motive 
to lead to the commission of crime, or that it proceeds from that 
evil education, which is found in the society of hardened criminals, 
and for the bestowing of which the greater part of our gaols may 
be considered as so many universities. We ^know the difficulties 
of purifying the mind, because the process is brought before our 
eyes, but we never see the difficulties of corrupting it. In by far 
the greater number of instances the habits of the individual nave 
originally been honest, until they have been overpowered by too 
strong temptation, the removal of which alone might in many 
cases be sufficient to restore the influence of better principles and 
feelings. What is the proportion of oflences against property 
committed under the urgent temptation of immediate want^ where 
the criminal himself has felt the most extreme reluctance to the 
yoL, III. — ju. o 



igO The Reformation of CrindruiU. [July, 

commisnon of the act ? What again, the proportion of those of- 
fences committed by persons who have been seduced by the in- 
fluence of evil csicample ? Will it be said that the starving me- 
chanic, who has purloined a loaf to feed his famishing children, is 
so enamoured of crime, that no process to which he can be Sub- 
jected will free him from his evil propensities ? or that a young 
boy who has yielded to the persuasions, or, perhaps, to the threats 
of some hardened offender, is incapable of amendment ? 

We have said that it is upon the influence of habit that the 
friends of a reformatory discipline depend for the success of their 
attempts. That whicn is acquired by habit is lost by disuse, and 
new habits will invariably assert their influence over the mind. It 
is urged that we find it difiicult to depart from what has become 
familiar to us, that we cannot put off our habits according to our 
pleasure, and that it is in vain for us to struggle against their 
empire. It is said. 

Ad mores natura recurrit 
Damnatos> fixa et mutari nesda. 

It seems to be forgotten, in the application of these reasonings to 
the subject of prison discipline, that there is not one case in ten, 
or more probably one in a hundred, where the original habits of a 
criminal were not untainted with vice. The evil habits, the mores 
damnatiy are an after-growth, and may be made to yield to the 
renewed influence of earlier impressions* It is doubtless a difiicult 
task for a person under the actual operation of firmly fixed habits, 
so far to master them as to place himself in a situation where an- 
tagonist habits may be acquired. We rarely, or never, find a 
confirmed drunkard, or a professed gambler, reformed ; they be- 
come the slaves of custom ; and at length are really incapable of 
putting in motion any scheme which might tend to their reforma- 
tion. But how different is the case of the imprisoned criminal. 
No longer master of his own actions, he becomes subject to the 
will of those who may submit him to all the influence^ of a per- 
fectly new life. Could the gambler be restrained &om^;t)ie gaming 
table, or the drunkard from his cup, day by day the allurements of 
hazard or of intoxication would become less powerful, and a yearns 
compulsory absence from the billiard-room or the tavern, with a 
strict observance of a regular and temperate mode of life, might 
well be expected to create new and better habits. No change of 
habit can be produced without some adequate cause ; but of this 
very simple fact the opponents of reformatory discipline seem per- 
fectly ignorant. Because the habits of a man who remains sur- 
rounded by the same circumstances are unchanged, they argue 
that the habits of another, who is exposed to the influence of per- 
fectly new circumstances, must continue unchanged also. Tnus 
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we are told by Mr. E. 6. Wakefield, and we mendon him, not 
because we think that his reasonings are at any time very de- 
serving of attention, but because his authority nas been relied 
upon by some of the opponents of reformatory discipline, that 
*• once a thief is always a thief" 

" I am perfectly satisfied," says he, " that the number of cases 
in which man, woman, or child, once a thief is not always a thief, 
are so few as to be undeserving of notice. But few persons who 
indulge in the excitement of gambling ever conquer that pro- 
pensity ; but thieving is a species of gambling far more agreeable 
than any other game of hazard ; for two reasons, first, because the 
persons who follow it are generally of a class who could not live 
honestly, otherwise than by hard and constant labour, than which 
nothing is more irksome to all who have once indulged in idleness ; 
and secondly, because in the game of robbery, the player always 
wins until he loses alL Whatever the cause, however, the fact is 
certain, that a thief is hardly ever — I am tempted to say never- 
reformed."* 

" But," say the opponents of reform, " it is idle to indulge in 
speculations like these upon the motives which urge people to the 
commission of crime, and upon the influence which argument must 
have upon their minds. Look to facts^ observe the number of 
the criminals who are repeatedly convicted — ^look at the history of 
those who, in spite of renewed punishments, continue to live a life 
of crime. Listen to the judges of our criminal courts, as they warn 
the prisoners on their second conviction, that one more chance will 
be given them for amending their conduct, and see the same of* 
fenders, the next quarter after their discharge, again brought up 
to the bar, and then talk to us of reformation !" It is true, such 
instances are perpetually occurring, and as long as the present 
system of prison disciplme exists must continue to occur. What 
amendment is worked in a prisoner committed to one of our gaols ? 
In what manner are either his principles or his habits improved ? 
He is thrown into the society of the most depraved malefactors — 
he is permitted to associate with those who are adepts in every 
criminal art, and who take a pleasure in corrupting the minds of 
their companions — he is exposed, not to the casual influence of 
such an infectrou, but to constant, daily, and hourly contact with 
the corrupt If he is visited by the chaplain of the gaol, it is 
merely for the space of a few minutes, which are soonjson- 
sumea in exhortations, which, if they produce even a temporary 
effect, are speedily banished from the mind. Then how are his 
habits improved and corrected? He is placed upon the tread 
wheel, a mode of occupation by which he learns nothing, and 

* Facts rclatiirg to the Punishment of Deatli, p. 70. 
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which, even if he could become habituated to it, he oould not 
pursue upon his discharge from confinement. Every eflbrt is 
made to render labour distasteful to him, and when at the exj^ra- 
tion of his sentence he is once more turned forth upon the world, 
he has probably lost, not only the manual skill he before possessed, 
but the character which would have enabled him to procure an 
honest livelihood, and even the wish to obtain it. Is it then won- 
derful that thus deprived of the ability, the opportunity and the 
desire for a better life, he should again resort to crime for his sub- 
sistence ? It is almost impossible that a man thus situated should 
be honest. 

Another prominent objection to the reformatory system is, ihat 
it deprives punishment of its most valuable consequences, ter- 
ror and example; and that a prison under the new discipline, 
instead of being viewed by the criminal, as it ought to be, with 
abhorrence and dread, is only regarded as a kind of comfortable 
refuge, the inmates of which are sure to receive wholesome food, 
clean lodging, and kind treatment. It is said that even con- 
ceding the question of the practicability of reformation, the system 
is injurious, as putting an end to the great sanction of all penal 
laws. No man would hesitate to commit an offence, on the slightest 
temptation, if he were confident that upon discovery, so far from 
being made to suffer, his condition would be actually bettered. 
Even now, it is much to be feared, that the situation of the pri- 
soners in many of our gaols is preferable to that of the honest and 
industrious poor without their walls. Let us not, therefore, say 
the adversaries of improvement, commit so great an injustice as to 
render the vicious criminal more comfortable than his honest 
neighbour — ^let us not frame so absurd a system as, under the 
name of punishment, to. bestow a bounty upon crime. 

If the effect of a reformatory system were such as is here attri- 
buted to it, it might indeed be objected to with reason. But let 
us endeavour to estimate the mode in which such a ^stem operates 
upon the minds of those who are prone to the commission oi crime. 
Let us take the strongest case, that of the old and hardened of- 
fender : He has been accustomed for years to a life of reckless and 
criminal indulgence ; pursuing no honest occupation, his time is 
alternately devoted to the devising and executing schemes of vil- 
lany, and to enjoying in idleness the fruits of his successful criines ; 
long habituated to irregularities of every kind, sobriety, order, 
and labour have become odious to him. What then is the punish- 
ment which such a person would most dread — ^imprisonment in a 
jfaol governed according to the old system, where he may indulge 
m idleness and irregularity, and in a free communication with 
persons of vicious character like himself; or imprisonment in a 
penitentiary, where he must undergo hard and improving labour. 
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an undeviating regularity of life, complete seclusion &om criminal 
society^ and constant moral and religious instruction ? Can it be 
doubted which of these two*modes of life would be most agreeable 
to a man of depraved habits, or which of them would hold forth 
the most exemplary warnings from crime ? It is true, that after 
having been subjected for some time to a well-directed system of 
prison discipline, the irksomeness of the new mode of life will gra- 
dually pass away, and the newly-formed habits will in the end 
render decency and order and labour agreeable : but this is the 
most valuable quality of the system — that while it is a terror to 
those without the walls of the gaol, it has the effect of winning 
over the criminal under its influence to the love of an amended 
life. These are not the mere speculative reasonings of a theorist 
— they are the teachings of experience. In the United States of 
America, where alone the penitentiary system has had the advan- 
tage of a fair trial, the prisons were never so much dreaded by 
criminals as under the new discipline. Few of the state prisons 
appear to be under better management than that at Charleston. 
The governor of that state, in nis message, speaks of it in terms 
of high commendation. ^^ Separation at night, silence, order, in- 
dustry, respectful and cheerful obedience among the convicts, 
harmony, mildness, and authority among the officers, are its lead- 
ing features. But is there no danger, in making a state prison 
a school of reform, that you will make it a lure to vice, a' place 
which villains will covet, and commit sin that they may inhabit ? 
Not at all. There have not been so few persons committed to the 
state prison at the spring term of the different gourts in the com- 
monwealth, and at the monthly sittings of the municipal court in 
Boston, fijT many years, as within the last three months. The 
number of persons committed to this prison annually, too, is dimi- 
nishing rather than increasing. The prison was probably never 
before so great a terror to evil doers as it is now. Good n yi 
look upon it with complacency ; bad men with abhorrence till 
they become good^* The discipline adopted in the New Peni- 
tentiary at Philadelphia is said to produce the same salutary effects. 
" Great terror,^' say the inspectors, " is known to have been, im- 
pressed upon the minds of the convict community by this institu- 
tion, and the small number of prisoners sent from the eastern ^dis- 
trict, including a vast majority of the population of the state, to- 
gether with the careful manner in which, it has been ascertained, 
the most knowing rogues avoid committing those offences which 
would subject them to its discipline, may be regarded as powerful 
reasons for extending its operations to those penitentiary offences 
at present not within the statute.**' f 

* Sixth Report of the Boston Prison Discipline Society, p. 28. -f Ibid. p. 7Q. 
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It is not unusual to hear it said, in answer to those who urge 
the necessity of altering and improving the disciphne of our gaols, 
•* Why bestow your sympathy upon the worst part of society ? 
Why exert yourself in favour of the worthless and the wicked, 
when thousands of more deserving objects claim your regard ? Let 
the criminal drink of the cup which he has himself filled ; and let 
pity and assistance be res«rrved for the innocent.^ By those who 
take a more extended view of the interests of society, arguments 
like these will be estimated at their real value. The charity which 
relieves virtue firom want will not go unrewarded ; but the bene- 
volence which seeks to cleanse the soul, to restore the moral 
health, and to transmute those who were the dread and the dis* 
^ace of society into upright and useful members of the community, 
IS surely of higher pnce. What would be said of a father who, 
instead of lending his best endeavours to reform the habits of a 
guilty child, should reserve all his sympathy for, and lavish all his 
attention upon the advancement and improvement of his hap- 
pier children? As a guilty child is a reproach to his parent, 
so is every criminal a disgrace to the state ; and it therefore be- 
hoves the government of every country to labour with the utmost 
diligence and anxiety to effect the reform of the criminal. But 
independently of the obligation which rests upon society, as a work 
of charity and of duty, to apply itself vigorously to the repression 
of crime, it is no less incumbent upon it firom a regard to its own 
interests. When the degree of apprehension, distrust, personal 
suffering, and pecuniary loss, resulting from the never-ceasing 
commission of crime is considered, it is in vain to tell us that we 
are misplacing our sympathy when we are endeavouring to effect 
its suppression. What subject, indeed, is there that can compete 
with tms in its vast importance ? — a subject which involves in itself 
the application and efficacy of all the great principles of religion, 
of morals, and of human legislation. 

The expence incurred in carrying into effect an extensive system 
of prison discipline has been regar^d by some persons as a bar to 
its adoption. The already heavy burthen which the maintenance 
of criminals throws upon the country would, it is supposed, become 
still more weighty by the introduction of such a system ; and the 
Milbank Penitentiary is usually referred to as a proof of the cost- 
liness of such establishments. During the year 1830, it appears that 
the gross expence of the penitentiary was upward of 20,000/., while 
the earnings of the prisoners only amounted to 2,197/- 1^- lOc/., 
leaving a deficit to be supplied by the country of nearly 18,000/. 
When we consider that there are only about oOO prisoners in this 
establishment, it is not wonderful that the expence should be 
regarded as enormous, and that the adoption in other places of the 
system pursued there should meet with objections. But that the 
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Milbank Penitentiary is no just criterion with regard to tlie ex- 
pences of such an institution is now quite manifest. The expe- 
rience we have derived from America is sufficient to set this point 
at rest. After making the most liberal allowance for the difference 
in the value of labour in that country and in our own, it is per- 
fectly obvious, &om the facts which we shall presently state, that 
in the gaols of this country there is the most gross mismanagement 
in turning to account the labour of the criminals. In this, as in 
other cases, the country, being a reacjiy paymaster, is made to 
bear the burthen. The interest of any individual in reducing the 
enormous expences of our gaols is so small, that the subject attracts 
no attention ; and the ^^ hard labour ^^ imposed upon the criminal 
is only regarded as the means of rendering his imprisonment more 
painful to him, and not as the source of productive results. 

In America, however, where the expenditure of the public money 
is viewed with more jealous eyes, an attempt has been made to free 
the community from the charge of maintaining its unworthy mem- 
bers. In many instances, where an efficient system of discipline 
has been adopted, it has been attended with the most successful 
consequences. In the latest report of the inspectors of the prison at 
Auburn, laid before the legislature of the state of New York, in 
January last, the following is the statement of the expenditure 
and income of the institution from the 1st Nov. 1830, to the 30th 
Sept. 1831. 

Earnings of the convicts as charged to the con- Dollars, Ct«. 

tractors . . . 36,209 44 

Expenditure for the general support and repairs 
of the prison (including the amount paid to dis- 
charged convicts) .... 34,405 61 

Leaving a balance in favour of the prison of . 1,803 83 

Another instance of successful management is found in the pri- 
son at Wethersfield, in the state of Connecticut. This institution 
has only been in operation as a penitentiary for about four years, 
and during that period the state has gained a clear profit by the 
labour of the prisoners of 17,139 d. 53 c. This balance remains 
after deducting, not only the expences of food, clothing, ftiel, me- 
dical attendance, and incidental expences, but likewise the salaries 
of the officers. During a similar period of time, the same prison, 
under the old system of management, cost the state, over and 
above the labour of the criminals, the sum of 4,338 d. 78c., making 
a difference between the old and the new prison, in 3^ years, of 
41,478d. 31c. in the keeping of an average of about 150 convicts.* 



* Sixth Report of the Boston Prison Discipline Society, p. 41. 
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Nothing can more dedsiyely show the confidence ezbting in Ame- 
rica witn regard to the success of the productive kbour system^ 
than the manner in which the state prison at Frankfort, in Ken- 
tucky, is managed. The keeper contracts with the state to sup- 
port the prison, on condition of receiving the proceeds of the con- 
victs^ labour, binding himself, at the same time, to pay over to the 
state one-half of the excess of the income above the expenditure. 
In five years that excess has amounted to several thousand dollars.* 

With facts like these before our eyes, will it be contended that 
the inmates of an English gaol are incapable of producing an in- 
come amounting to more than one-tenth of the expenditure of the 
prison, as in the case of the Milbank Penitentiary ? Is the differ- 
ence of the value of labour in England and in the United States^ 
as one to ten ? In fact, even in this country, instances ^re not 
wanting of gaols contributing largely to their own support, as was 
the case at one time in the Preston House of Correction, "f- and in 
some few others; but the ignorance and inattention of the 'ma- 
gistracy have checked even these few laudable attempts.. 

We have sometimes heard a singular argument adduced against 
the employment of criminals in productive labour. It is said to be 
robbing the honest and industrious poor of their work. If it be a 
beneficial thing that 500 convicts should be supported in idleness^ 
or employed in unproductive labour within the walls of a prison, 
upon what principle is it that it is not beneficial that the same 
persons shotild be so supported or employed when at large ? It 
IS true, that if one-half of the labouring poor were to be deprived 
of the power to work, the remaining portion would find wages 
higher, and employment more easily procured ; but will it be con- 
tended that it would therefore be proper to tie up the hands of half 
the labouring population, and to compel the rest of the community 
to support them ? 

After all, speculative reasonings on such a subject as that of 
prison discipline are necessarily unsatisfactory, and the argument 
which we sometimes hear from the opponents of the system, ^^ Show 
us a reformed criminal!''^ is not an unreasonable one. Let the 
system then be tried by a reference to authenticated facts, and we 
shall be strangely surprised if, upon such a trial, the efiicacy of a 



* Sixth Report of the Boston Prison Discipline Society, p. 80. 

<f* During the year ending 2d Mny, 1821, the total amount cf the earnings of , the 
prisoners in this gaol was 2,149/. ISf. bd., while during the same period the cost of their 
food was 1 ,988/. 8«. 5^^. The average number of prisoners was 349. The work carried 
on was chiefly weaving, by which each prisoner eumed on an average 5«. per week. Of 
150 looms employed, a considerable portion were of the pritonert* own manuficture^- 
made from timbor purchased wholesale. This excellent system met, we believe, with 
little encouragement. An account of the Preston House of Correction at this tipe may 
be (bund in the 1st volume of The Inquirer, a work devoted to philanthropical objects^ 
wliich was unfortunately discontinued after the publication of the 4th number. 



1B32.] The Reformation of Criminah. 197 

well-directed scheme of prison discipline, founded upon the reforma* 
tion of the offender, is not found to be most striking in the repres- 
sion of crime. In the United States public opinion is decidedly in 
favour of the system, and not a year passes without numerous facts 
being added to the arguments in support of it. The reports of the 
inspectors of the various state prisons give ample testimony of 
the successful effects of such a discipline when riffhtly directed. 
" Many years' experience,'' say the inspectors of the Wew Peni- 
tentiary m Philadelphia, ^^ in the practical operation of the penal 
laws and prison discipline, on the part of most of the inspectors, 
and the particular knowledge of the board in the actual operation 
of this institution, upon the moral and physical powers of the pri- 
soners, and upon the public interests, have established a conviction 
of the humanity and excellence of this system of penitentiary 
punishment; and that its permanent estabhshment and extension 
to all crimes and misdemeanours punishable by imprisonment at 
hard labour, under the existing laws^ as soon as an adequate 
number of cells can be provided, will be consistent with the purest 
principles of philanthropy, and calculated to advance the interests, 
and sustain tne elevated character of the commonwealth of Phila- 
delphia.''* The inspectors of the state prison at Auburn are 
equally decided in their opinion. ^^ Our confidence," they say, 
" in the decidedly reformatory tendency of the system, when- 
allowed its firee and full operation, unembarrassed by counteracting 
causes^ remains unshaken ; and if it even fall into disuse or dis- 
repute, we are persuaded it will be owing to an imperfect appli- 
cation of its simple principles, and not to any inherent defect in the 
system itself." "f* Numerous instances of individual reformation 
will be found in the document relative to prisoners discharged 
&om the state prison at Auburn, published in our last number. 

It will be observed that in examining the question of the prac- 
ticability and efficacy of the reformatory system, we have not 
spoken of the mode of canying that system into execution. Various 
schemes of prison discipline have been resorted to with various 
success, and each has had its advocates, who, while they agree 
with regard to the desired end, have differed on the subject of the 
means. While some few advocate the adoption of strict solitary 
confinement, such as it existed at one time in the Philadelphia 
state prison, and for a short period at Auburn, others restrict the 
solitary confinement to the night, allowing the prisoners to work 
together during the day, but without verbal communication, the 
discipline now adopted at the Auburn state prison. In England, 
the system of separation by night, and restricted communication 



* Sixth Report of the Boston Prison Discipline Society, p. 71- 
-j' Report to the Legislature, Jan. 7> 1832, p. 4. 
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in the day, has never been adopted ; and little more has been done 
towards the formation of anything like a system of discipline than 
the classifying of prisoners, according to their age and offences, 
and the putting them upon the tread-wheel. With regard to the 
merits of these various systems, much difference of opinion may 
reasonably exist. An inquiry into the manner in which they have 
worked, nd the results to which they have led, could not fail to 
prove highly valuable, and we shall in an early number enter upon 
the consideration of this important subject. 



Aet. IV.— the judicial establishments of 

FRANCE. 

There are few subjects connected with jurisprudence which afford 
a wider field for inquiry and elucidation than the machineiy by 
which, in various countries, justice is administered. Even of our 
judicial establishments, — of their number, the extent, and nature 
of their jurisdiction, and their vast variety, — ^little is known by the 
public at large ; while of the mode in which the tribunals of foreign 
countries are constituted, we are absolutely ignorant. In the fol- 
lowing pages will be found a Sketch of the Judicial Institutions of 
France ; and those of the other principal countries of Europe will 
be treated in the same manner. An opportunity will thus be 
afforded of contrasting the different systems, and of comparing 
them with our own, of which we shall, in an early number, take the 
opportunity of giving a similar sketch. 

At the head of the judicial establishments of France is the king, 
from .whoni all justice is supposed to emanate, in whose name, by 
the terms of the Charter, it is administered, and by whom the judges 
are appointed. To preserve this connexion, a separate office in 
the ministry was created ; the oflflcer at the head of which is inti- 
tled Garde des sceaux^ Ministre Secretaire d'etat au departement 
de la justice. He has the power and the responsibility of regu- 
lating the courle, of nominating the judges, and of recommending 
criminals to the crown for the exercise of its right of mercy and 
commutation of punishment. 

In France the courts are divided into civil and criminal. The 
commercial interests of the community, though- within the 
jurisdiction of the civil courts, are intrusted to what may be 
called the commercial jurisdiction; but this distinction is not 
always strictly preserved. Th^ criminal courts are divided into 
the ordinary criminal courts, and the extraordinary or special. 

Besides these two branches of jurisdiction, there exists in France 
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a third branch, called the administrative jurisdiction,* which, 
strictly speaking, may be said to be an encroachment on the pro- 
vince of the other two. Its title to the character of a tribunal, 
although it is invested with the power of deciding in some few 
cases of dispute, is doubtful, and the consideration of it may be 
fairly omitteid for the purposes of the present article, the object of 
which is to present a simple statement of the nature and consti- 
tution of the civil and criminal tribunals, constituting by them- 
selves the whole of the judicial estabUshment of France. For this 
purpose we propose, in this and the next number, to offer to our 
readers a complete list of all the courts and tribunals of the king- 
dom of France. 

These tribunals are as follows : — 

For the executive apministbative department : the conseil 
€PStat, the cour des comptes, the ministers, the prefets, the sous- 
prefets^ the conseils de prefecture^ the conseils universitairesj 
the maireSy and adjointsy and some special commissions ; as the 
commission du sceau, the commissions de dessechement^ &c. 

For the civil : the cours rot/ales^ the tribunals de premiere 
instance, de commerce, the justices de paiw, the conseils de 
pruiThommes ; independently of the arbitrators or judges, chosen 
voluntarily, and sometimes compulsorily, by the parties, and who 
properly have no public, or at least no permanent, character. 

For ordinary criminal jurisdiction: the cour des pairs, the 
cours d'^assizesy the cours royales, the tribunauw correctionnels, 
the tribunauof de simple police. 

Besides these, there exist for the cognizance of special or extra- 
ordinary criminal matters, the councils of war and the councils of 
review, or military tribunals of the army ; the maritime permanent 
coimcils of war, and councils of review, instituted for taking cogni- 
zance of the desertion of sailors ; the maritime councils of war for 
the trial of crimes committed on board of vessels, or by the guards 
of the convicts ; the maritime tribunals for crimes or offences com- 
mitted in the military sea^ports or the arsenals of the state ; the 
special maritime tribunals for crimes or offences committed in the 
hulks or galleys, or by convicts condemned to work at th.e public 
works ; lastly, the cours prevotales, those bloody courts, which for- 
tunately have ceased to exist, but which might be re-estabUshed 
if it were thought necessary. 

The supreme court, or cour de cassation, has a supreme iuris- 
diction over the whole, with some trifling exceptions, which we 
shall explain more fully hereafter. There is no appeal or escape 
from the sentences or decrees of this court, except the chance of 
obtaining pardon. 

* For an account of the nature and duties of this jurisdiction, see an admirable 
article in No. VI. of Rev. Fran^. p. 58, sur Ics Jurisdictions Administratives, by the 
D. de Broglic; and see alio the work of M. Macarel, des Tribunaux Administratifs. 
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The magistrates in France, as we mentioned at the commence- 
ment, are named by the king, at the recommendation of the garde 
dea 9ceaux ; but when once named they are irremovable. There 
are, however, some exceptions to this principle ; for instance, the 
jvgea de commerce and the prud'hommes are not nominated, but 
oidy instituted by the king ; they are only elected for a certain 
.time. The jugee de paix^ although nommated by the king, are 
not irremovable. The same is the case in regard to the military 
judges and some others. 

All the judges, before they enter into their functions, take the 
following oath, the form of wnich miffht give rise to several critical 
observations : — " I swear to be faithful to the king, to keep and to 
enforce the laws of the kingdom, as well as the ordonnances and 
riglemena^^ and to conform to the constitutional charter,*)* given 
by the king to his people.'^ 

Almost all the judges enjoy, as judges, a salary subject to a 
deduction of two per cenJt.^ wnich is reserved for the benefit of a 
particular fund of pensions for the judicial establishment. After 
thirty years of pubhc and effective service, ten of which, at least, 
must have been in the judicial establishment, the judges have a 
right to a pension equal to half the average sdary which they have 
received in the last three years. This pension is increased one- 
twentieth for every year of service beyond the thirty years. The 
pension may be granted before this period to any magistrates who, 
by accident or infirmity, are incapacitated from continuing their 
functions ; but, in that case, for tne first ten years it is only one- 
third of what would have been granted afler thirty years^ service ; 
that is, consequently, a sixth part of the average salary, calculated 
as above-mentioned. It is only increased one-thirtieth for every 
year of service above ten years. 

In cases of severe and permanent infirmity, which incapacitates 
them firom continuing their functions, the juages may be compelled 
to retire, after notice has been given to the court or tribunal to 
which they belong ; but in that case they can claim the pension 
due for their past services. 

The widows of magistrates have, in some cases, a right to a 
pension, which, however, is less than would have been due to their 
nusbands. This reduced pension does not always belong to them 
as a right, but may sometimes be granted or refused ; as is also 
the case with the assistance sometimes given to the oiphans of 
magistrates. 



* As a principle and general rule, the ordonnancet and r^lement are in themselres 
not binding. They only take their authority from their Gonformity with the text or the 
spirit of the law ; this has been frequently decided. 

-f* The constitutional charter is the law of laws ; it should have been placed in the 
first line. 
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The judicial establishment of France does not consist solely of 
judges, but also of a class of persons called qfficiers du ministhre 
public^ vho are attached to the greater part of the courts and 
tribunals. Almost all the rules which we have just laid down, 
relating to the nomination and the oath of the judges, their salary, 
pensions and allowances, apply equally to these functionaries, 
with the exception of the principle of irremovableness. We shall 
notice this siiDJect again. 

Another class of officers, called minist^rielsy such as avoueSf 
greffiers^ and huissierSy as also the jurisconsultes and avocats, 
contribute to the proper distribution of justice ; we shall explain 
separately the particular rules by which they are governed. 

The tribunals in France, with the exception of those which 
belong to the criminal and commercial jurisdiction, do not sit 
durinff the whole course of the year. They have a vacation which 
lasts from the 1st of September to the beginning of November; 
but during this interval tnere remains for the dispatch of causes, 
even purely^ civil, a chambre des vacations in every court or 
tribunal. This takes cognizance only of urgent business, and the 
duty is done by the judges in annual rotation. 

We shall begin our examination of the tribunals with the supe- 
rior ones. 

CHAMBRE DES PAIRS. 

The Chamber of I'eers, or rather the Cour des Pairs^ by the 
express authority of the constitutional charter, takes cognizance 
of the following matters : 

1. The accusation of ministers for treason or extortion, which 
crimes remain to be defined by law. 

2. Accusations brought against peers in criminal matters. 

3. Certain crimes of high treason and outrages against the 
safety of the state, which also remain to be defined by latr. 

The chamber for these purposes resolves itself into a court of 
justice ; and although the law which is to regulate its jurisdiction in 
such cases, in pursuance of the 33d article o'f the charter, has not 
yet been enacted, yet there have been already some examples of 
the exercise of this jurisdiction ; as, for instance, in the case of 
Ney and of Louvel, and in the affair of the military conspiracy in 
August, 1820. Nevertheless, the jxirisdiction of this court still 
remains uncertain. It appears, however, to be settled by the cour 
de cassation^ that high treason and offences against the safety of 
the state, with the exception of those of which the ministers them- 
selves may have been guilty, fall within the jurisdiction of the 
ordinary tribunals. But a power exists in the crown to transfer, by 
an ordonnance royale Vinvestissementy any cause to the Chamber 
of Peers. 
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The chamber when sitting as a court of justice preserves the 
same forms which prevail on the discussion on new laws, with the 
exception^ however, of being at that time public. The court first 
declares its own competence. No peer may absent himself from 
the trial without stating his reasons, and receiving the pennission 
of the court ; but the accused party has a right of challenge, for 
^ cause shown, subject to the approbadon of the court. 

The pleadings and proceedings are made to conform as nearly as 
possible to the ru^es laid down ror the Coars (T Assises by the Code 
d'* Instruction C imineUe. The court assembles to deliberate in 
the chambre de conseil, and pronounces its sentence publicly, in 
die p^sence of the accused, or, when it is thought proper, in the 

Eresence of his counsel instead. The penalties prescribed by the 
tw can only be inflicted by a majority of five-eighths of the cnam- 
ber; and where a difference of Opinion exists on this subject, the 
mUder punishment prevails ; and the opinion of the minority de- 
cides definitively the nature and the duration of the pimishment. 
This custom has prevailed, although a majority of members have 
voted that it did not belong to the court to award any other 
punishments than those laid down by the law. 

COUR DE CASSATION. 

The Cour de Cassation is divided, like the greater part of the 
permanent courts or tribunals of France, into several chambers or 
sections. Its authority extends over the whole territory, and over 
almost all the civil and criminal tribunals of the kingdom. It sits 
at Paris, the seat of the government, the centre of the administra- 
tion and of Justice. ' It is composed of forty-nine members, in* 
eluding the first president and the three other presidents. The 
other members have the title of councillors. The senior councillor 
has the title of dean. The first president, after ten years' service, 
obtains for life the title of baron. This title becomes hereditary, 
like every other title of nobility, upon the formation of a majorat^ 
or provision for an eldest son — ^an institution not very popular in 
Prance, 

The salary of the first president of the Cour de Cassation is only 
36,000 francs (about 1,440/. sterling),* that of each of the other 
presidents 20,000 francs (800/.), and that of the councillors 
15,000 francs (600/.) These salaries,^ like those of all judicial 
appointments, are subject to a deduction of two per cent., which, 
together with the income of the vacant places, and certain fees 
on the commissions of judges and magistrates, forms the reserve 



That of the minister of justice is 120|000 francs (4,800A) ; until the last session ii 



was 150,000 francs (G,000/.) 
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fund intended for the pensions and allowances of the judicial 
establishment. 

One-half of the salaiy of the presidents and members of the court 
is set apart every month, and distributed to such of them as have 
been present at the hearings: but it is evident that it depends 
upon the judges themselves to evade this mode of distribution. 

The members of this court, like all judicial functionaries, are 
intided, after thirty years of public and effective service, ten of 
which at least must have been on the judiciary establishment, to a 
pension equal to half the average salary that they have received 
during the last three years of their service ; this is taken from, the 
reserve fund mentioned above, which is made up by the state when 
insufficient for its object. This pension increases, as we said, a 
twentieth for every year of service beyond the thirty : it may be 
granted before that term. The widows of these magistrates inherit 
in certain cases the right of their husbands to the pension, and 
assistance is also sometimes given to their orphans. 

The members of this court are nominated by the king, on the 
recommendation of the minister of justice. All the four presidents 
must be chosen from the members of the court. No person is 

Sialified to be appointed a councillor until he has completed his 
irtieth year, and unless he is a licentiate of law. The members 
when once nominated are not removable; however, in cases of 
serious and permanent infirmity, which incapacitates them firom 
discharging the duties of their onice, they may be dismissed. 

The Cour de Cassation is divided into three chambers, two of 
which are appointed for the trial of civil causes, and the third is 
devoted to the dispatch of criminal cases. 

The first president presides over either of the chambers when he 
thinks proper. To each of them is attached one of the three pre- 
sidents, in whose absence the chamber is presided over by its 
senior councillor, taken in order of nomination. Each chamber 
has sixteen members, including its president ; four members go out 
of each every year, and are distributed by lot into the two others. 
This is called the roulementy but it is not always carried into 
execution as required by law. 

There must be at least eleven members present to render a 
chamber competent to act. On some occasions the whole court 
meets at a general sitting ; it is then presided over by the first 
president, or, in his absence, by the senior of the other presidents, 
taken as before in the order of nomination ; and the presence of 
thirty-four judges at least is requisite for giving a decision. This 
more solemn hearing is granted when, after the reversal of the first 
decision or judgment, the second decision in the same cause, and 
between the parties, and on the same evidence as the former, is 
appealed against. 
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AH points aie decided in the Cour de Caesation by an absolute 
majority of suffirages. The president delivers his opinion last, and 
his vote is only counted as one. When the votes are equally 
divided, in order to bring it to a conclusion, the question is referred 
to five councillors of the chamber who have not taken a part in the 
discussion, and their number is made up, if necessary, from the 
other chambers, taking them in order of seniority. This is, at 
least, the practice prescribed by the regulations; the law <»igi- 
nally was, that in such cases the five councillors diould be taken 
by lot 

The Caur de Cassation has the control both of the interpretation 
df the law and of the limits of the inferior jurisdictions. Thus it 
takes co^izance of suits for determining the judges, or in conflicts 
of jurisdiction between the Cours Moyaies ttnaCours dPAssiseSy the 
Tribunaua de Premiire Instance and of commerce, justices of the 
peace, &c., when these tribunals or judges are not under the juris- 
diction of the same court. A conflict of jurisdiction occurs when 
the same cause is carried at the same time before two courts or 
tribimals, both of which declare themselves competent or incom* 
petent. In either case it is necessary to appeal, in order to deter- 
mine the jurisdiction. The court also takes co^zance of conflicts 
of jurisdiction between the ordinary criminal tribunals on one side, 
and the military, civil, or other tribunals, on the other. The 
cognizance of conflicts between the judicial authority, properly 
speaking, and the executive authority, belongs to the council of 
state. 

In serious cases, the Cow de Ca^ssation may, at the suit of the 
parties or of the public ofiicers, authorise the removal of a cause. 
There may be cases in which either the public safety is con- 
cerned in the removal, or where one of the parties has just grounds 
of suspicion against his judges. The court is the sole arbiter of 
the justice and validity of the motives which may render it advise- 
able to admit such suits for removal.* 

The Cour de Cassation decides in all suits ct)nfinning or annul- 
ling former decrees, brought before it either by the parties or by 
thepublic officers. 

. There are, however, some judicial authorities not subject to 
the jurisdiction of the Cour de Cassation; these are — 

1.' The chamber of peers when sitting as a court- of justice. 

2. The justices of the peace when giving a final judgment, 
except in cases of incompetency, or excess of power. 

* There is another ground for removal, caused by the relationship or alliance of 
one of the parties with two or more of the members of the court or tribunal. But the 
question of such a removal, which is referred to in artide 368 and the following, in the 
Code de Procedure Civile, is argued before the tribunal whose jurisdiction one of the 
parties declines. 
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3. Arbitrators, when the arbitratioii was voluntarjr. 

4. Military councili o£ war and permanent maritune councils of 
war, except m cases of incompetency or excess of power alleged 
hj a citisen neither military nor connected with the military by 
virtue of his office. 

5. Maritime councOs of war, when trying, without appeal, crimes 
Committed on board ship, or by the guards of the convicts. 

6. The maritime tribunals instituted for the trial of crimes or 
offences committed in ports or arsenals ; their decisions being sub- 
mitted to a sp^ial council, which decides whether there shall be 
any appeal to another maritime tribunal. 

7. The special maritime tribunals instituted for the trial of con- 
victs, deciding without redress or revision. 

8.« The provosts^ courts,* giving final judgment, without redress 
or appeal. 

9* Lastly, the decisions given by the Tribunaiuxi Jdminie- 
troHfe. 

Tne principal causes of appeal are the violation of the forms 
prescribed by positive laws, and the express infraction of the text 
of the law. Conflicting judgments, given en dernier ressort^ 
between the same parties and on the same evidence, by different 
tribunals, also confer the right of appeal. Conflicting judg- 
ments in civil matters only give a right in the first instance to the 
requite civile^ for leave to appeal; but in criminal matters, 
conflicting judgments or decrees, whether executed or not, give 
a right to a particular proceeding, which is also brought before 
the Cour de Cassation^ but which is called a suit of review. 
This suit can only be brought in three cases : — 1. When a per- 
son has been found guilty of a crimen of which another party is 
afterwards accused and convicted, and the two decisions cannot 
be reconciled, so that they prove the innocence of one or other 
of the parties convicted. 2. When^ after a conviction for homi- 
cide, sufficient evidence is discovered of the existence of the person 
whose supposed death led to the conviction. 3. When, after the 
conviction of a person accused, one or more of the witnesses who 
deposed against him are convicted of perjury. It is, however, 
only in the second of these three cases that a review can take 
place afiter the execution of the sentence, and in such cases a per- 
son is appointed to protect the memory of the person formerly con- 
demned, with whom the cause proceeds. 

^Jie Cour de Cassation cannot, under any pretext or in any case, 
de<nae upon the substantive question at issue between the parties. 



* An exception which is only founded in barbarity and inhumanity, and which doei 
not even leave the unfortunate wretichtes who are condemned the resource of an applica« 
tion for mercyi as the sentence is carried into execution in twenty-four hours. 
VOL. HI. — ju. p 
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and the pApen in support of it. The declaradon made to the 
clerk may be followed up, after a delay of ten dayS| by the party 
himself, by the direct transmission en a requisition to the Cour 
de Cassation. Appeals in criminal matters are exempt from the 
preliminary formauty of admission, and are tried directly, imme- 
diately, and exclusively, by the chamber appointed for criminal 
business, which takes the name of Chambre Criminelle* All other 
suits addressed to this court must be commenced by a requisition, 
signed by an advocate, and are first heard before the Chambre 
des Reauites. 

In all criminal causes, whether of a more serious nature or 
merely police cases* the appeal to this court suspends the execution 
of the sentence; but the party condemned to a punishment, bring- 
ing with it privation of liberty, is not admitted to appeal unless he 
is m confinement, or has been released upon security. This regu- 
lation renders the right of appeal in some cases a mere delusion. 

In civil matters, on the contrary, an appeal to the Cour de Cos* 
sation does not stop execution, that is to say, a decree en dernier 
ressorty although appealed against, is enforced without interrup- 
tion. The court itself cannot in any case stop the execution. 

The appellant in a civil cause, where his appeal is rejected in 
the Chambre des Requites^ is fined 150 francs at the lowest, if the 
judgment questioned was after hearing him, and ^5 francs if the 
judgment had been given through his default. The fine is doubled 
if he fail after his appeal is received, although the contrary* regu- 
lation would appear more equitable. There are no exceptions to 
this, except suits for the reversal of decrees of competency. If the 
appeal is instituted to reverse an adverse decision, the fine and its 
amount over the sums before mentioned are discretionary on the part 
of the court, who may also condemn the plaintiff in damages. In 
criminal matters generally, the party failing is also liable to the fol- 
lowing fines : — The party complaining of having been injured to 
150 or ^5 francs, and an indemnity of 150 francs to the party 
accused ; the condemned party to 150 francs, except in cases of 
persons condemned for the higher criminal offences, that is, for 
offences punished with corporal or infamizing penalties. The 
plaintiff, in a suit for determining the judge in civil matters, when 
he fails to prove his case, can only be condemned to pay damages 
to the adverse party; in criminal matters, he is fined to an amount 
not exceeding 300 francs (12/.), one-half of which goes to the 
adverse party, except when he is the public officer. Lastly, 
the plaintiff m a personal matter, whether civil or criminal, if he 
loses his suit incurs a fine of 300 francs, and is liable to be made 
to pay damages to the other party. 

The object of these regulations is to prevent the bad use which 
parties might make of these remedies, eitlicr from a spirit of litiga- 
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tion or from a culpable mistrust of justice. For this reason, par- 
ties appealing to this court, who are. condemned tp heavy pumsh- 
ments, are exempt from the fines. The public officers and the 
mts of the administration, acting in their public capacity, are 
[so exempted, and their expences and the indemnity to the other 
party are paid by the state. 

In civil matters every appellant,* except for conflicting decisions 
or incompetencjr, is bounds under penalty of rejection or non- 
suit, to deposit in advance, in the iiands of the receiver of the 
fines, the sum of 150 francs, if in cases of adverse judgments ; or 
75 francs, if in cases of judgments given by default. In criminal 
matters the same deposit is required, except from persons exempted 
from paying the fine. However, if parties are p)roved to.be mdi- 
gent, the deposit is dispensed with, but not the payment of the 
fine ; they, uke all others, are bound to be in the ngnt. 

COUES D^ASSISES AND COURS ROYALES. 

Coura cC Assises, 

The members of the Cours Royales have precedence over those 
of th^ CouTS fTAssiseSy but the judicial functions of the latter, at 
least in criminal matters, are of ni^her importance. 

The Cours d* Assises take cognizance of all offences which sub- 
ject the offender to corporal or infamous punishments ; such as 
death, compulsory labour, civil disabilities, and the like. They 
are temporary local tribunals, which sit from time to time in each 
department Their sessions are held usually in the capital of the 
department, but the Cour Royale^ within whose jurisdiction the 
department is situated, may, by a decree passed at a s^eneral meet- 
in|, appoint for that purpose any other place and time of ses- 
sion, provided it be the seat of a tribunal de premiere instance^ 
or d'^ammdissement These assizes are held every three months, 
or oftener, if necessary. In Paris two sessions are usually held 
each month, and as these are generally divided into two sections, 
there may be said to bie twelve assizes in the three months. The 
first president of the Cour Royale fixes the day on which the assizes 
are to be opened, if held in the ordinary place. The assizes are 
not closed until all criminal cases then ready are heard ; but as 
at Paris these usually occupy eight or ten days, they succeed one 
another almost without interruption. No person committed to the 
prison belonging to each C(mr d* Assises after the opening of the 
assizes can be tried that session, imless by the concurrent consent 
of himself, the procv/reur^g^neral^ and the president of the assizes. 
In this case the procureur-general and the prisoner are considered 
to have renounced their right of appealing to the Cour de 
Cassatiofi against the decree which ordered the trial of the party 
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at that assize. This measure cures any defects which might 
otherwise vitiate that decree, or the previous proceedings. 

In those departments which are the seat or a Cour Koyale^ the 
assizes are held by five members of that court, one of whom re- 
ceives the title of president of the assizes. In the other depart- 
ments, the Cour d* Assises is composed of a member of the Cour 
Royale, who is delegated for that purpose, and acts as president ; 
and four judges, who are taken from the members of the tribunal 
de premiere instance of the pl^ce where the assizes are held. The 
Cour Royale may, however, delegate one or more of its members 
to assist the president, and then the members of the other tribunal 
are only taken to complete the number of four. 

The presidents and members of the Cour df^ Assises are nomi- 
nated by the minister of justice, and, if he neglects it, by the first 
president of the Cour Royale- The first president of each Cour 
Royale may, when he thinks fit, preside at the assizes of each de- 
partment within the jurisdiction of that court. 

The Cours d" Assises have only the power of determining the 
amount of punishment to be inflicted, or of damages to be awarded, 
after the decision of a jury, who decide as to the liabilities of the 
parties in these respects: juries, varying much from their original 
institution in France, are now confined to decision at the trial ; 
they, are each composed of twelve members. The persons quali- 
fied to serve on juries in France are — 

1. All persons answering to the conditions required for voting as 
electors of the members of the chamber of deputies, which are, 
thirty years of age, and the payment during the previous year of 
300 francs direct contributions, whether on land or moveables, 
poll-tax, for doors and windows, or patents. 

2. Public, functionaries of thirty years of age, nominated by the 
king, and discharging gratuitous offices. 

3. Retired officers of the army or navy, being actually domiciled 
in the department for five years, and in the receipt of a pension of 
at least 1,200 francs : this will not include any officers lower than 
a captain in either service. 

4. Doctors and licentiates of any of the faculties of law or let- 
ters, inscribed in the lists of the advocates or attornies of the courts 
or tribunals, or employed in any situation of public instruction, or 
at least domiciled for ten years in the department; doctors of 
medicine, the corresponding members of the Institute, the mem- 
bers of other learned societies recognized by the king; and, lastly, 
notaries after three years' practice : but all must be at least thirty 
years of age, and in the enjoyment of all their civic rights. 

In the departments where the persons so qualified do not amount 
to 800, that number is completed by the choice of the most re- 
spectable individuals, who unite the qualifications of age and the 
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possession of all their rights. The list of all these persons is 
posted up annually, not only in the capital of the department, but 
in every commune ; and submitted to the verification and control 
of the administrative authorities and citizens. After these general 
lists have been rectified, if necessary, and confirmed, each prefect 
selects from the general list of his department, for the service of 
the jury of the following year, a quarter of the names composing 
it, not exceeding the number of 300, except in the department of 
the Seine, where the number selected is 1,500 ; these selections 
are then transmitted to the minister of justice and to the first pre- 
sident, and procureurs-generaiuc of the Omrs Royales. Ten days 
at least before the opening of the assizes, the first president of tne 
Cour Royale^ at a public sitting, takes by lot frorii this list thirty- 
six names, from among whom are to be drawn at the Cour 
iV Assises^ for eath cause, the twelve persons to compose the jury 
for trying it ; besides these thirty-six, four more names are drawn 
us supplemental jurymen. If any of these forty persons do not 
answer when called upon, they are fined by the Cour d* Assises, 
500 francs for the first time, 1,000 francs for the second, and 1,500 
francs for the third. Their names are the first and second times 
put back into the urn, but the third time they are declared inca- 
pable for the future of serving on juries. Except in these cases, 
or in that of temporary excuses which have been allowed, or of 
extraordinary assizes, no person is placed two years following, or 
more than once in the same year, on the list selected by the prifet. 
In the case of extraordinary assizes, no person is placed in the list 
more than twice in the same year. 

The list of thirty-six jurymen must be notified to each person 
accused the day before his trial ; but it is not requisite that more 
than thirty of them should be present for the court to proceed to 
drawing the jury that is to try the cause. If more than six are 
wanting when called over, the number of thirty is made up, in the 
first place, by the four supernumerary jurymen mentioned above, 
and, if that is insufiicient, by drawing by lot from the selected list 
of the prifet, or even from tne general list of jurymen, such per- 
sons as dwell in the town where the assizes are held. The having 
served once in this last-mentioned way, does not exempt a person 
from being called upon to serve any number of times again in the 
same way in the course of the year. 

It is at the time of drawing the jury for the trial that the 
public officer and the party accused exercise their right of chal- 
lenging. As each name is taken out of the urn, the prisoner first, 
and after him the procureur-general^ object to such of the jury- 
men as they think proper ; they have a right of challenging an 
equal number of times, and are not obliged to give their reasons 
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If there is an imeyen number of names in the urn, the prisoner 
may challenge'one more than the procureur-gSneral. Tne jury 
is consideved to be formed for the trial as soon as twelve names are 
drawn and not objected to*, and the right of challenge ceases when 
there are only twelve names left. If uiere are several parties to be 
tried, they may either challenge jointly or separately, and they 
may agree to do it jointly in jiart, reserving to themselves the 
right of challenging the remainder separately. They cannot, 
however, in any case challenge i^ greater number than is allowed 
to one prisoner alone. When tKey use their right separately) those 
jurymen who are rejected by one of the parties are considered to 
be so by all ; the order in which they are to exercise their right of 
challenging is fixed by lot. 

The Cours d'^Assiaes^ thus constituted, take cognizance of all 
crimes, that is to say, of all such infractions of Uie law as are 
punishable with coiporal or infamizing penalties, excepting, how- 
ever, those criminal acts the cognizance of which is reserved for 
particular courts, such as the Chamber of Peers, and the like. All 
persons are liable to this jurisdiction except members of the Coura 
RoyaleSy and also members of a tribunal of premiire instance or 
of commerce, where all the members of that tribunal are included 
in one common accusation; but even in this case they may be 
made liable to the jurisdiction by the direction of a chamber of the 
Cour 4e Cassation. 

In 1819 the Cours d'* Assises were invested with the cognizance 
even of offences of the press ; but by a law of the 25th of May, 
1822, authors were deprived of the security of a trial by jury. 
However, by the law of 8th October, 1830, the cognizance both 
of offences of the press and of political offences was revested in a 
jury.* An act or 1824 transferred from the Cours d"* Assises to 
the tribunals of police correctUmelle^ the trial of all persons under 
sixteen years of age who are accused of crimes which, on account 
of their youth^ are punishable only by imprisonment, and who had 
no accomplices of maturer age ; provided, however, that the offence 
be not such as in an older person would be punished with death, 
hard labour for life, or transportation.-!* 

In our next number we shall give an accoimt of the Cours 
Jt^yalesj and the other courts we have not yet mentioned. 



• Vide ante, p. 62. 

•f The mode of proceeding in these courts is laid down at considerable length m the 
articles li09 to 380 of the Code eT Instruction Crimiiielk. 
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Aet v.— the barrister.*— No. 3. 

SECTION III. 

HIS DUTY TO THE COUET. 

1. He is ^er mindful of the respect due to the court, —^ 
Whether it is the highest or lowest tribunal in the country, the 
House of Lords, or the Court of Pie Poudre, it.ii^the place where 
justice is administered, and is a hallowed place. 

** When baseness is exalted, do not bate 
The place its honour^i for tl^e person's sake. 
The shrine is that which thou do^t venerate ; 
And not the beast, that bears it on his back. 
I care not though the cloth of state should be 
Not of rich arras^ but mean tapestrie." Herbert, 

2. If insulted he is more sensible of the injury to good feeling 
than to himself — He is not so ignorant of human nature as not to 
expect haughtiness from the proud, contempt from the rich, iU 
manners from the vulgar, foolish talking and impertinence from 
the ignorant and conceited ; — ^he does not expect to gather figs of 
thorns. 

When Dr. Franklin came to England to implore the attention 
of our government to the representations made by America, he 
was ordered to attend at the privy council, where ne was gi'ossly 
insulted by Mr. Wedderbum ; at the sallies of whose wit all the 
members of the council, except Lord North, were in fits of 
laughter. A dagr or two after he said to Mr. Lee, one of his 
counsel, ^^ that to Mr. Wedderbum'^s conduct he was indifierent, 
but he was indeed sincerely sorry to see the lords of the privy 
council behave so indecently.''^ 

3. IfifistUted by an equaly he does not forget the respect due 
to the court, but suppresses his feelings until he has retired,--^ 
Shallow streams are agitated by the wind, deep streams flow on. 
He knows that this tranquillity may have the appearance of timidity, 
but he heeds it not. Alas, what is the appearance of any thing ? 
Quos ego — sed motos prsestat componere fluctus, is his feeling. 

When the ecclesiastic insisted Don Quixote before the duke, 
the knight rose in indignation, but instantly said, *^ The place 
where I am, and the presence of the persons before whom I now 
stand, and the respect which I always have had and always shall 
have for men of your professioQ, tie up the handL of my just 
indignation.^ 

• Continued from page 04, and concluded. 
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4. If a judge forget himself and the infirmities of human 
nature appear through the isrmine, he laments that • the charity 
of patience and the conduct of a gentleman should be found only 
in the advocate. He says with Sir Edward Coke, " If a river 
swelleth beyond the banks, it soon loseth its own channel ; but, if 
another punish me by doing what is wrong, I will not punish 
myself." 

5. If he forget himself and yield to anger j fie does not stiffer 
it to rankle in his mind, — He remembers the anger of Hooker, 
which is said to have been like a phial of clear water, that, when 
shaken, beads at the top, but instantly subsides without soil or sedi- 
ment of unkindness. 

6. He does not interfere after the judge has decided. — He 
knows that perfection in the administration of justice consists in 
causes being fully heard, deeply considered, and speedily decided. 
When the cause has been fully heard, the advocate'^s duty, is ter- 
minated. " Let not the counsel at the bar," says Lord Bacon, 
" chop with the judge, nor wind himself into the handling of the 
cause anew after the judge hath declared his sentence.''^ 



SECTION IV. 

His DUTIES TO HIS PROFESSION. 

1. Having shared the fruits^ he endeavours to strengthen the 
root and foundation of the science of law. — " I hold," says 
Lord Bacon, '^ that every man is a debtor to his profession, firom 
the which, as men do of course seek to receive countenance and 
profit, so ought they of duty to endeavour themselves, by way of 
amends, to be a help and ornament thereunto." And Sir Edward 
Coke, differing as he did from Lord Bacon upon all subjects, 
except the advancement of their noble profession, expresses the 
same sentiment, almost in the same words. " If this," he says, 
" or any other of my works, may in any sort, by the goodness of 
Almighty God, who hath enabled me hereunto, tend to some 
discharge of that great obligation of duty wherein I am bound to 
my profession, I shall reap some fruits from the tree of life, and I 
shall receive sufficient compensation for all my labours." 

2. He resists injudicious attempts to alter the /a«i;.— Knowing 
that zeal is more frequent than wisdom, that the meanest trade is 
not attempted without an apprenticeship, but every man thinks 
himself qualified by intuition foi^ the hardest of all trades, that of 
government, he is ever ready to resist crude proposals for amend- 
ment : his maxim is, " to innovate is not to reform." 

Lord Bacon, zealous as he was for all improvement ; believing, 
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as he did, in the omnipoteBce of knowledge, that ^' the spirit of 
man is as the lamp of God, wherewith he searcheth the inwardness 
of all secrets;^ and branding the idolaters of old times as a 
scandal to the new, says, ** It is good not to try experiments in 
states, except the necessity be urgent, or the utility evident i' and 
well to beware that it be the reformation that draweth qn the 
change, and not desire of change that pretendeth the reformation : 
that novelty, though it be not rejected, yet be alwayssusftected: 
and, as the Scripture saith, ^ that we make a stand upon the 
ancient way^ and then look about us, and discover what is the 
straight and right way, and so to walk in it.^ "" ^ 

3. He does not resist improvement of the law. — Tenacity in 
retaining opinion, common to us all, is one of Lord Bacon^s 
^^ Idols of the Tribe,^^ and attachment by professional men to 
professional knowledge is an ** Idol of the Den*" common to all 
professions. ^* I hate the steam-boat,^^ said an old Greenwich 
pensioner; " it^s contrary to nature.''^ Our advocate, therefore, is 
on his guard against this idolatry. He remembers that the lawyers, 
and particularly St. Paul, were the most violent opposers of 
Christianity, and that the civilians, upon being taunted by the 
common lawyers with the cruelty of the rack, answered, " Non ex 
saeviti^, sed ex bonitate talia faciunt homines.*" 

Nor does he forget the lawyer in the Utopia, who, when the 
Archbishop of Canterbury, venerable in his age and learning, said, 
** Upon these reasons it is that I think putting thieves to death is 
not lawful,'' the counsellor answered, " That it could never take 
place in England without endangering the whole nation.'' As he 
said this, he shook his head, made some grimaces, and held his 
peace. 

4s. He is aware that lawyers are not the best improvers of law. 
— ^During a debate in the House of Lords, June 13, 1827, Lord 
Tenterden is reported to have said, ^^ That it was fortunate that 
the subject (the amendment of the laws) had been taken up by 
a gentleman of an enlarged mind (Mr. Peel), who had not been 
bred to the law; for those who were, were rendered dull, by habit, 
to many of its defects." 

And Lord Bacon says, ^^Qui de legibus scripserunt, omnes 
vel tanquam philosophi, vel tanquam jurisconsulti, argumentum 
illud tractaverunt. Atque philosophi proponunt multa dictu 
pulcra, sed ab usu remota. Jurisconsmti autem, suae quisque 
patriae legum (vel etiam Bomanarum, aut Pontificiarum) placi^is 
obnoxii et ad^cti, judicio sincere non utuntur, sed tanquam e 
vinculis sermocinantur. Cert^ cognitio ista ad viros civiles 
proprie spectat ; qui optim^ norunt quid ferat societas humana, 
quid salus populi, quid sequitas naturalis, quid gentiumi-Qipres, 
quid rcrumpujmcarum formas diversse ; ideoque possint de legibus^ 



i; 
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ex prindpiu et pneceptis, tarn sequitatis naturalis quam politkes^ 
decemere," 

5. He resists erroneous modes of altering bad law, — ^Lawyer& 
have a tendency, instead of inquiring whether the principle of a 
law ifl right, to alter upon the assumption that the principle is well 
founded. In 1809 Sur Samuel Romilly proposed to alter the law 
in bankruptcy, by which a creditor has an arbitrary power to with- 
hold his consent to -the allowance of the certificate, because it was 
founded on an erroneous principle. The bill passed the Commons, 
but was rejected in the liOrds, upon a proposal by Lord Eldon, 
(who was then chancellor,) that the requisite number and value 
of signatures should be reduced from four-fifths to three-fifths. 

About the same time. Sir Samuel proposed that the law, by 
which the stealing to the amount of 5s. privately, in a shop, 
was punishable by death, should be altered; oecause it was framed 
upon an erroneous principle, as crime was not prevented by this 
imaginary calculation of consequences in the mind of the offender. 
It was suggested that the punishment ought not to be diminished, 
but the amount of the goods stolen increased. 

In various of the acts for the relief of insolvent debtors, which 
passed to mitigate the severe operation of arbitrary imprisonment 
for debt, the reason assigned in the preamble was, that the gaol 
was too full: viz. 6 Geo. III. c. 70- ^* Whereas, notwithstanding 
the great prejudice and detriment which occasional acts of insol- 
vency may produce to trade and credit, it may be expedient, in 
the present condition of the prisons and gaols in this kingdom, 
that some of the prisoners who are now confined should be set at 
liberty ; be it, &c," 

In May, 1827, it was proposed to Parliament to alter the law 
for arrest on mesne process to the sum of 20/^ Our advocate, 
therefore, resists such attempts, which, instead of meeting, per- 
petuate the evil, which 

** Keeps the word of promise to our ear. 
And breaks it to our hope.** 

6. He assists in the improvement of the law. — While he 
dwells in doubt, and is in a straight between the ancient error and 
infant truth, he endeavours to improve himself; but after patient 
and successful travail after truth, he diffuses the knowledge 
which he has obtained. Haviog in the beginning consulted Argus 
with his hundred eyes, he now trusts to Briareus with his hundred 
hands. 

7« He is not deterred from assisting in the improvement of the 
law by the fear of worldly injury- — Neither in general conduct 
nor in particular emergencies, are his plans subservient to conisi^ 
derations of rewards, estate, or title : these are not to have prece- 
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dence in his thoughts, to govern his actions, but to follow in the 
train of his duty. He says, with Sir Samuel Romilly, <* It is a 
common, and may be a convenient mode of proceeding, to prevent 
the progress of improvement, by endeavouring to excite the odium 
with wmch all attempts to reform are attended. Upon such ex- 
pedients it is scarcely necessary for me to say, that I have 
calculated. If I had consulted only my own immediate interests, 
my time might have been more profitably employed in the profes- 
sion in which I am engaged. If I had listened to the dictates of 
prudence, if I had been alarmed by such prejudices, I could easily 
have discovered that the hope to amend law is not the disposition 
most favourable for preferment. I am not unacquainted with the 
best road to attorney-generalships and chancellorships : but in 
that path which my sense of duty dictates to be rignt, I shall 
proceed ; and from this, no misunderstanding, no misrepresentation, 
shall deter me.**^ 

8. He is not deterred fr<ym endeavouring to improve the law 
hy the censure ever attendant upon attempts to reform. — He 
knows that the multitude will cry out for Barabbas, and that igno- 
rance has an antipathy to intellect. 

" 'Tis a rich man^s pride there having ever been 
More than a feud, a strange antipathy 
Between us and true gentry." 

He knows this, but proceeds, secure of his own approbation j and 
the sympathy of the virtuous and intelligent. 

9. If the principle of the law is erroneous^ he endeavours to 
extirpate it with its attendant injustice and litigatiofi, — If the 
principles of the laws against usury or witchcraft, or widows 
burning themselves, are erroneous, he endeavours to procure their 
repeal. 

In these cases he remembers the maxim of Sir Edward Coke : 
" Si quid moves k principio moveas ; errores ad principia referre 
est refellere.^^ ' He remembers the old maxim : ** He who in the 
cure of politic or of natural disorders shall rest himself contented 
with second causes, without setting forth in dilisent travel to 
search for the original source of evil, doth resemble the slothful 
husbandman, who moweth down the heads of noisome weeds, 
when he should carefully pull up the roots ; and the work shall 
ever be to do again/^ 

10. If the principle is rightj he endeavours to modify it, 
according to times and circumstances. — If the principle of the 
laws against usury is well founded, he varies the rate of interest; 
or in witchcraft he mitigates the severity of the punishment. 

In these cases he remembers the admonition of Sir Matthew 
Hale : '< We must do herein, as a wise builder doth with an house 
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that hath some inconveniences, or is under sotne decays. Possibly 
here or there a door or a window may be altered, or a partition 
made ; but, as long as the foundations or principles of the house 
be sound, they must not be tampered with. The inconveniences 
in the law are of such a nature, as may be easily remedied 
without unsettling the frame itself; and such amendments, 
though they seem small and inconsiderable, will render the whole 
fabric much more safe and useful.^ 

11. If there is any temporary cause to lower the character of 
the profession^ he ewposes it. 

12. If there is any permanent catise to lower the character of 
the profession^ he endeavours to counteract it. — As the advance- 
ment of learning has a tendency to divert from action and business 
to leisure and privat^ness, the pleasures of intellect being pre- 
ferable to the pleasures of wealth and ambition, he endeavours 
to inculcate the true doctrine, that men, instead of deserting 
their colours, ought to unite contemplation and action, ^^ a con- 
junction like unto that of the two highest planets — Saturn, the 
planet of rest and contemplation, and Jupiter, the planet of civil 
society and action."" 

13. If he is advanced to any office of authority^ he uses his 
power to improve the law, — Sir Francis Bacon was no sooner 
appointed attorney-general than he dedicated to the king his pro- 
posals for compiling and amending the laws of England, ''Your 
majesty,^ he says, " of your favour, having made me privy-council- 
lor, and continuing me in the place of your attorney-general, I take 
it to be my duty, not only to speed your commandments and the 
business oi my place, but to meditate and to excogitate of myself, 
wherein I may best, by my travels, derive your virtues to the good 
of your people, and return their thanks and increase of love to you 
again. And after I had thought of many things, I could find, in 
my judgment, none more proper for your majesty as a master, nor 
for me as a workman, than the reducing and recompiling of the 
laws of England.^** 

And having traced the exertions of diiFerent legislators from 
Moses to Augustus, he says, '^ Caesar, si ab eo qusereretur, quid 
egisset in toga ; leges se respondisset multas et praeclaras tiilisse ;^ 
and his nephew Augustus did trea'd the same steps, but with 
deeper print, because of his long reign in peace ; whereof one of 
the poets of his time saith, 

" Pace data terris, animum ad civilia vertit 
Jura suum ; legesque tulit justissimus auctor." 

So too. Sir Samuel Romilly was no sooner promoted to the ofBce 
of solicitor-general, than he submitted to parliament his proposals 
for the improvement of the bankrupt law and the cnminal 
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law. '* Long,"*' he says, " has Europe been a scene of carnage 
and desolation. A brighter prospect has now opened before us. 

■ ** Peace hath her victories. 
Not less renowned than war." 

14. He now retires^ but not unmindful of the precept, " Let 
no man be hasty to eat of the fruits of Paradise before his time.'** 
HcTetires, after a life of labour and industry, to enjoy his well- 
earned leisure; 

** To taste of deep philosophy. 

Wit, eloquence, and poesy ;*' 

to the innocent pleasures of social mirth^ to the nobler warmth 
of social virtue, to the advancement of merit, the promotion of 
justice, and the constant exercise of faith, hope, and charity. 



Art. VI.— parochial REGISTRATION AND 
MUNICIPAL INSTITUTIONS. 

In one of our early numbers* we entered into some account of 
the manifold defects and anomalies of our scheme of parochial 
registration. We showed that, as regards births^ it, strictly 
speaking, gives no evidence whatever. All that appears is the 
baptism ; from which certainly it may reasonably be inferred that 
the subject of the cereiiiony had previously commenced his 
existence, but how long before no one can tell. Even this defec- 
tive record is totally wanting with respect to all unbaptized per- 
sons, including all nonconformists ; and the form of the register 
was, besides, observed to be exceedingly defective in supplying what 
is requisite in connecting a pedigree. 

As to marriages^ the register, we remarked, is here more com- 
plete, because the legislature has taken the affair into its own 
hands, and (without regard to religious opinions, or the prin- 
ciples of toleration, in other respects recognised by law) persons of 
all religious denominations, except the Jews and Quakers, are com- 
pelled, for reasons of civil convenience, to resort to the church in 
this instance, and to partake of its rites. That this cannot last 
long is manifest, and then will at once arise the same difficulties as 
interpose to render the birth-record so imperfect. 

As to deaths^ the record is probably more comprehensive, from 
the connexion of the greater number of burial-grounds with the 
established church. But still the return must be far from perfect, 
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and a aimilaf observation occurs htirfe as in the case of births-^ 
that the fact recorded is interment, which certainly follows the 
death, but leaves the exact period of the latter event uncertain. . 

The accuracy of population and statistic returns and^calcula 
dons drawn firom the present sources, we observed to be quite out 
of the q^tiestion. It is, indeed, amusing to see people gravely 
specidating oti such materials. We then adverted to the practical 
cufBculties attending any scheme of reforming or remodellinK the 
existing system. It is at present connected with the Estabhshed 
Church, and is the means of providing considerable emolument to 
its ministers. They are very sensitive, therefore, as to the projecl 
of removing any part of tne business from their cognizance; 
while, at the same time, many of them are eijually impracticable, 
on the subject of making them discharge this (wnich is purely a 
civil du^) in such a way as to answer its object, and avoid inter^ 
fering with the religious scruples of the people. In short, we ex- 
pressed our conviction that no good system could be framed with- 
out taking the whole affair out of the hands of the clergy, and 
establishing a citil registration of the facts of' birth, marriage, 
and death. 

Our attention has again been directed to the subject by a bill 
introduced this session into parliament by Lord Nugent, and still 
pending, entitled, *^ A Bill for Registration of Birtns.^ This bill 
(we speak of it in its original form, We have not seen it since the 
commitment, where it may have been altered) leaves, as its title 
denotes, all the rest of the system in its plefiitude of imperfection, 
and professes to mend the matter by separating the deposit of the 
evidence of bifths from the other brahches of registry with which 
it has been hitherto associated. We are still to look for marrii^es 
and deaths with the ordinary ; but the births krb to be the peci£ar 
care of clerks of the peace, and of the re^trara of the Court of 
Chancery! What notion his lordship in his imagination had 
formed of this latter ofScer^s functions and oj^portunities for form- 
ing a convenient record, it is difficult for us, who are not part of 
** the collected wisdom,^ to divine. We earnestly invite his lord- 
ship to direct some moming'^s peranlbulation to the abode of the' 
Chancery functionary whom ne thus selects, and we shall content 
ourselves meantime with suggesting that as any one registrar will 
probably do as well atf another, there are some ten gentlemen re^ 
loicingin that name, with a learned serjeant at their head, reposing 
m the New Court of Bankruptcy in Basinghall-street ; for some of 
whom it will be great chanty to find employment, while their 
namesakes in Chancery are so wdl provided with work, as to stand 
much more in need of additional force than of extra labours. 

It will be observed, that though the preamble of the bill pur- 
ports ^< to provide means for the geneiral registration of births,^ 
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there is not the least probability that its provisions will be applied 
to any other than the cases of those who do not find adioission into 
the usual church register through the administration of baptism. 
The fact seems to be, that, instead of a ^^ general registration of 
births,^ the real obiect of the noble mover is only to provide an 
official register of the births of the children of Dissenters. The 
baptismal register is left with all its defects, and will have to be 
searched as before. We can see no reason why, when a mere 
patching of the old system, to meet a particular deficiency, is thus 
attempted, it should have been thought expedient to abandon the 
direct transmission of the birth register with the other church 
books to the ordinary, who, whatever be his defects, is at least as 
good as the registrar of the Court of Chancery. Certainly it re«- 
duires strong ground to justify a distribution of such matters into 
oiirerent diannels, thereby greatly increasing both trouble and ex- 
pence, and the chances of irregularity. 

We should be sorry to discourage any praiseworthy attempt on 
the part of a nobleman like Lord Nugent, to reform the legal in- 
stitutions of his country ; but reallv the present bill is a curious 
sample of the ip,ode in which le^slation is carried on in this coun- 
try, and of the wa]^ in which the time of parliament is occupied in 
projects tor patcluhg up portions of systems altogether bad,-^ 
projects whicn, if they succeed, must be wholly in^ectiial to any 
good purpose, firom the want of system, and from the defective 
character of the machinery ; and if they fail, do mischief, by pre- 
venting attention meantime from other quarters to what may be 
really an important subject. 

Tne bill supplies no compulsory provisions for formmg a com- 
plete record of the births of the whole poptilation^ or of any ckss 
of it ; neither does it collect all the proper materials for making one. 
It only recjuires the parish clerk to keep a book, and to make en- 
tries therein, for those who choose to go before him, in a prescribed 
form, which (for moral reasons no doubt) provides for none but legi- 
timate children, and which is a very clumsy one, and not in a tabular 
shape, the only convenient way of managing such matters. The 
entry purports to be the recoicd of the deposition of a party present 
at the oirth, and so fair supplies what the present registry does not 
afford. But it wants one thing, for whicn the foreigti regtilations 
take particular care to provide, and which the baptismal ceremonv 
nves the means of now establishing, namely, that the parish clerk 
(a very indiffetent spedes c^ recor&g officer, by-the-bye) is not 
required to see the child, (uidof course, therefore, will not (except 
by hearsay) knoW that the vety subject-mattet of the record is even 
in actuid existence. 

The bill then provides that a duplicate entry shall be made, 

VOL. III. — JV, Q 
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not in a book, but " upon the first vacant place in a detached or 
separate paper.'''* 

The two records, that is to say, the book and the bundle of ^^ de- 
tached papers,^ are, before every quarter sessions, to be brought by 
the clerK to a justice of the peace ; and the clerk is in his presence 
to compare the two, and sign a declaration as to the correctness of 
the entries, and the justice is to receive the declaration, and certify 
the examination and verification. Forms are added for this decla- 
ration and certificate. The clerk^s form, however, we observe, 
merely declares the correctness, and does not bear testimony to the 
exammation, though he is the party directed to make it ; while the 
form of certificate of the justice, who is not required to examine, 
makes known that he himself has personally examined the entries. 

The *' detached papers'" arp to be delivered by the clerk (no 
provision being made for the justice'^s annexing, numbering, or 
otherwise identifying them) to the chief constable ; who is to ddiver 
them to the clerk of the peace ; without any security being provided 
that the ^Metached papers ^^ so delivered to the constable, and by 
him to the clerk of the peace, are the same, and all of the same, as 
the clerk had verified before the justice, and thence conveyed to 
the constable. The clerk of the peace is then to transcribe all 
these entries (each being of considerable length) into a book, 
arranged in alphabetical order, and numbered ; and he is also to 
make indexes Doth of names and parishes, so that in every year 
there would be four indexes to search. He is then to keep the 
original ^^ detached papers,^^ ancT also the transcribed book and in- 
dexes so formed ; and he is furthermore to send a copy of every such 
** tahle^ (?) and index to the registrar of the Court of Chancery^ 
by whom they are to be collected into volumes for each county. 
The clerk of the peace is to be paid by the county treasurer ; all 
others are to work gratis. What the registrar of the Court of 
Chancery is to do with his ^collections^ is not said. We gather 
that all these books, detached papers, transcripts, indexes, tables, 
and collections, are to be legal evidence not omy of the birth, but 
of the relationships mentioned in the entries. The provision for 
searching copies and certificates from the clerks of the peace^s 
transcripts, leads us to conclude the noble legislator's idea to be, 
that certified extracts from this transcript of the original document 
are to be preferred for the purpose of proof; tbat proof being thus, 
after all, nothing but a certified copy of a copy of the declaration 
of a witness to a parish clerk, of the fact of' nis presence at the 
birth of a child, whose name he gets we are not told how, with 
several collatend or inferential declarations as to relationships, 
which the form of entry assigns no reason for his knowing any thmg 
at all about, except as matter of hearsay. 
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Dismissing this specimen of our law-making system, we have a 
few observations to oiFer on the topics suggested in considering the 
means by which parochial re^stration in general (for it is idle 
meddling with part) can be rendered consistent with our advanced 
state of civilization, more comprehensive in extent, more easy of 
reference, and better adapted to the practical purposes of proof 
Even without a thorough revision of the system, the forms, at 
least, might in any one's hands be made better; and if the clergy 
are to continue the keepers of these records, they must consent to 
retain the office on the terms of performing it as a real duty for the 
whole population ; and the returns at least must be made to a cen- 
tral ciytI office, where there should be persons whose duty it should 
be to enforce regular and correct returns from the clergy. 

But we have long ago declared our opinion, that an effectual 
record for legal, political; and statistic purposes, can be looked for 
only in the establishment of civil officers in every district, by 
whom the business of registration should be performed nearly in 
the manner in which it is transacted in France ; and the consider- 
ation of this subject leads us naturally to observe how useful the 
creation of a civil officer in each district might be made in con- 
nexion with almost every branch of public omcial and legal busi- 
ness ; and how singularly deficient the institutions of this country 
are, as regards the existence of any officer and place of public 
business capable of being applied to purposes of tnis sort, as well 
as for the discharge of many functions now distributed at random 
through all sorts of irregular channels. 

Our internal police (if so it can be called) is without plan or 
connexion ; the same in the present complicated state of society as 
it existed centuries ago. We have no connected chain of officers 
applicable to matters of public policy or legal authentication, as 
occasion arises, in connexion with, and subordination to, the heads 
of the civil power, and capable of being referred to, as resident 
fonctionaries of credit, in all courts, for the notification of facts, 
which, in such case, might be received on the faith of such 
notification. 

We have notaries^ it is true ; but in this country they are of 
little or no practical utility ; and, in fact, they are not recognized 
in our courts, except for a few commercial purposes. 

There is the same deficiency of provision for the deposit and 
preservation of public documents. We have no permanent office, 
or place of record, for those local documents which are perpetually 
accumulating, and which are of importance to the properties and 
legal interests of the inhabitants of every neighbourhood. Our 
ma^strates, commissioners of taxes, coroners, &c. &c., meet at 
their own houses or at taverns, and the minutes of their pro- 
ceedings are as transitory as their functions. The parish chest 

q2 
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(a dumsy leceptaele for all sorts of matter, often kept in a damp 
chufch, where nothing will endure but for a very brief space of 
time), is made the depository of one thing; tne derk of the 
peace^s oiBce is the place for another; the ordinary^s court lor 
another; the coroner's place of business follows his personal resi- 
dence ; the high constable^s, in general, does the same ; and many 
documents are left with officers who come and go, and have no 
offices at all. For one purpose a churchwarden'^s certificate or 
voiicher is required, for another the overseer'^s is selected; for 
another purpose the minister, for another the constable, is the 
authority ; and the courts of law, without spedal provision, give 
credence to the voucher of none of them. We cannot open the 
statute book without observing, that the contrivances resorted to 
for pubUc purposes amply show the want of permanent district 
functionanes. 

For purposes of public notice we are equally at fault. Divine 
service is broken in upon for the minister, or his clerk, to read 
parish, military, or fiscal notices. The church doors are encum- 
bered with placards ; and, after all, a great proportion of the popu- 
lation do not go to the church at dl, so that, as to them, there is 
no notice whatever. The church and the vestry, too, are con- 
tinually (for wuit of more proper places for buconess) devoted to 
purposes little consonatit to such buildings, and embarrassmir to 
k^ties concerned in dieir use. ^ ^ 

It surely is high time that we had, as dmost every country in 
Europe has, some officer (whether by a new namoj or by the en- 
largement of the functions of some old constitutiond authority) ; 
who should have a permanent establishment in all convenienuy 
sised districts (the arrangement of which could easily be formed) ; 
to whose acts and certificates, under an offidd sed, for defined 
purposes fdth should be given in aM courts ; who should have all 
notarid fimctions,' — ^adapted *of course to many more purposes than 
at present;— -and at whose office all munidpd business should be 
transacted, and its documents deposited. Each such district officer 
should communicate directly with a county centrd officer, and in 
many matters with a metropolitan depot, imder the supervidon of 
the home department. 

Without the regular establishment of some such accredited or- 
gans, for the purpose of internal police, and for the transaction 
and rec(»d of the dml^ and a good deal of the legal business of the 
country, it will be very difficult to efiect many highly necessarv 
measiures of legal and municipal reform ; and, on the other hand^ 
if a well^ connected chain of authorities were once established, 
reforms might be effected in almost all departments ^f business of 
incdculable importance in every point of view, but espedaHy in 
the saving of earpence. 
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We will hastily notice a few of the matters which would properly 
come within the scope of such an officer; and we may here ol)- 
serve that moderate fees would (especially in populous districts) 
amply remunerate a respectable man, and nis necessary assistants, 
for performing the duties which might be assigned to him. He 
should have received a competent legal education, and be elected 
by the householders of the district, subject to effectual control 
somewhere, as to the fitness of the party chosen, and as to his 
conduct in office. 

First 9 in connection with Police. 

1. Such an officer would have the re^stration of actual hirthsj 
deaths^ and marriages. As to births. — To make a registry com- 
plete, it should be compulsory in all cases of birth that the parent, 
or some witness or witnesses present, should make and depose to a 
declaration of the fact, in a form containing all the proper circum- 
stances. It might be a matter for consideration, whether this de- 
claration should be a separate document (from which the entry in 
the book should be made), or whether the entry itself should be 
the original declaration to be signed. It has been suggested that 
the baptismal entry at the church (taking care to add to it the 
time of actual hirth^ on the deposition of a parent or witness pre- 
sent), would be sufficient materials for the civil officer to frame his 
list from, as to persons actually baptized ; that he would only want, 
in addition, declarations as to children not baptized ; and that the 
regulation^ therefore, need only be,* that every child, unless entered 
as baptized at church, should be entered on declaration with the 
dvil officer within a limited time after birth. 

This is certainly one way ; and if both documents (the church 
register and the civU one, compiled as thus suggested), were each 
made legal evidence, the importance and character of the church 
register would still continue. But such a plan would obviously be 
an unskilful contrivance, and would exalt what would be in part a 
mere copy into an official and original document. 

The mother^s maiden name should be mentioned in all birth 
registers, and the time and place of her marriage. 

As to deaths. — ^Reristration might (as in France) be made 
necessary to be certihed previously to burial, and the entries 
might be made on declarations delivered in a suitable form. 
The present institution of ^^ searchers'" would easily combine with 
regulations of this sort, so that each would become more effectual. 
Tnese declarations and certificates again might (for the same 
reasons as above mentioned) be required only for burials had else- 
where than at the parish church ; for as to the deaths of those buried 
at the latter place, the church register might be considered com- 
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petent to furnish the necessary materials for the civil rq^ister. 
The ybrm, however, should be unproved, and, in particular, the 
time of death should be stated, and the names of the parents of 
the deceased should be supplied where they can. 

As to marriage. — The simplest plan would be to make the 
attendance of the registering officer, or a deputy, necessary at every 
marriage. But this, if desired, might be dispensed with as to aU 
marriages celebrated in church ; the church marriages being entered 
by the civil officer in his book, by reference to the register, which 
would continue to be kept by the minister. The form^ in this 
instance, also requires to be altered ; tabular forms are in all cases 
best, and most convenient for reference. 

2. Notice of every marriage not had by licence should be raven 
at the civil office, as well as the notice by harms at church, or 
perhaps optionally at either. In case, however, of the marriage of 
nonconformists (unless had by licence), the notice should be always 
through the civil officer, whose certificate of the fact, or attendance 
in person or by deputy, in order to make and attest the record^ 
should be essential to the legal celebration of such maariages. 
This regulation would comprehend Jews, Quakers,* Cathoucs, 
and any other dissidents who may hereafter be ejcempted horn 
the strict operation of the Marriage Act. 

3. For obvious reasons of convenience and regularity, the 
registering officers should be surrogates of the bishop, for the 
granting of marriage licences, to the exclusion of all other persons. 

4. AU the operations attendant on a census would be natu- 
rally transacted at the same office, and the documents so arising 
would be there preserved. 

5. ^he jury lists should be formed there. 

6. All notices of a public character would be there exhibited, 
and affixed by the officer wherjever else the circumstances should 
require. 

7- All rates, assessments, and parochial documents, would be 
there deposited, and all militia, rate, land-tax, and other tax busi- 
ness, there transacted; the district officer being (as such) the derk 
employed in the conduct of the whole. AU meetings for such 
pubUc purposes, and aU petty sessions of magistrates, should be 
there held, the civU officer being, ew officio,, the clerk ; and ail 
depositions and minutes of proceedings would be preserved by him 
for their proper uses. The careful preservation of aU documents 



* Jew8 and Quakers are excepted from the Marriage Act ; but there u no direct 
sanction given to their marriages, which seem to rest for their validity on the qnestkm 
what was the previous law of £ngland as to marriages had elsewhere than at ehnidi, 
and according to its rites. As to strict proofs such marriages can only, it would teem, be 
]|>roved in courts of justice by calling witnesses actually present, as Uicrc is no provisioii 
tor making any register or record kept by these parties evidence. 
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of this sort is of great importance. The constables of the district 
should be placed in connexion with the office, and in many respects 
under its superintendence, for purposes of business. 

8. The officer in question would be the easy channel of all 
official correspondence on matters of police and internal regula- 
tion with the central authorities. This now has to find its way 
through very uncertain channels. If the magistracy and public 
authorities had in every district a well known permanent and 
official clerk, it is obvious not only that many abuses would be 
prevented, but that many facilities would be afrorded for regularity 
and despatch in every description of business. 

9. Such an officer would be authorized to administer oaths, 
take recognizancesj &c., in magisterial business. 

10. As to the business of coroners : this officer should, as such, 
be coroner, so as to save the present expence of journies, &c. 
Inquests at least should, where possible, be held at the district 
office; and the documents should be always there deposited, and 
thence produced at the assizes when necessary. 

11. This officer should be the deputy of the sheriff for the 
execution of many duties now left to very inferior agents; and there 
are many points connected with the administration both of civil 
and criminal law, as well as with regard to elections, taking of 
polls, registering of votes, &c., in which the office could be made 
eminently usefiu. 

Second, in matters relating to Property. 

1. All deeds, wills, &c., executed before such an officer or his 
deputy, and attested under his seal, should prove themselves 
pnmd facie in all courts. Such an execution might either be com- 
pulsory or not ; but the advantage as to proof would be a consi- 
derable inducement, at any rate, to compliance. 

2. All deeds to pass the property of married women should be 
required to be so executed, and certified on private examination. 

3. All deeds intended to be enrolled should be acknowledged 
for that purpose before the civil officer. 

4. If a system of general registration be adopted, the officer 
might receive and transmit all deeds as if received personally by 
the registrar, so as to save proof by affidavit of execution, or his 
attestation of the execution would answer the same purpose. 

5. All certificates of parties being alivCy &c. for public or legal 
purposes would emanate from the same quarter. 

6. Powers of attorney for public and legal purposes might be 
there executed and certified. This — at least so fer as illiterate 
persons are concerned — would probably be required by such 
bodies as the Bank of England, to prevent the impositions so often 
practised. 
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7« Bills, Sec, might be noted and protested at the salne place 
by the public officer, at least concurrently with the present nota- 
ries. Tn short, this officer should, as such, be a notary, whose 
functions should be much more used than at present 

8. All no^tce^, where the parties wish to perpetuate the fact, 
and to save all Aiture proof, might be served through the officer 
or his subordinate agents ; his certificate of the fact under his 
office seal being annexed, and superseding further evidence in any 
court. 

Thirdf in conneaAon with Courts ofLatp> 

1. The pew officer should be competent to take affidaxAta in all 
courts. This might, or might not, supersede the present masters 
extraordinary, and persons acting by separate commissions firom 
the courts of law. They might all act concurrendy, if desired. 

2. He should be commissioner for taking all haUa, 

3. We doubt whether it would not prevent much abuse and 
extortion if he (as the deputy of the sheriff for all purposes in his 
district) and his subordinates* received and executed all warrants 
pr processes from the sheriff, so as to supersede the present bound 
haUiffa altogether. This would render several improvements in 
the present system of bail to the sheriff and bail above more easy. 
Bail above might in many cases be taken immediately on arrest, 
and justified and transmitted. 

4. He should be authorized to take and transmit under cpvec 
and seal (by post or otherwise) answers in Chancery and the 
iBxchequer ; appointing guardians for infant defendants, to answer 
when necessary \ so as to put an end to the necessity of having a 
special dedimus and a special sworn messenger on every occasion. 
The present necessity of obtaining a special writ to constitute an 
officer of the court, for the sole purpose of taking each particular 
proceeding, is so vexatious^ clumsy, and expensive, that its 
existence for so long a period is difficult to be accounted for. In 
London a defendant to a bill in Chancery or the Exchequer pays 
a shilling for swearing his answer; if he live in the countiy, he pays 
(instead of one shilling) the following items fpr the special consti- 
tution of authorities to execute this one office ;— - £ s. d. 

Expence of the order for a commission, about • • 1 5 2 

Commission (in the Exchequer 1/. 2^.) in Chancery • • . . 11 11 

Expence of executing it at the least , 2 2 6 

Expence of messenger bringing it up at the least « 17 2 

Making at the lowest 4 16 3 

But the necessary expence is sometimes nearly double this. 

* Iih4i8trict8 where the office would not aiiord permanent derlu or asustants, the 
constables would at least be at the command of the officer for these purposes. 
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6. The same officer would be the authority before whom every 
married woma/n^ whose cwisent to an order of court was neces- 
saiy, might attend and give it ; the result being certified. 

D. If he were clothed (as above suggested) with the functions 
of surrogate^ he should be empowered to receive and transmit 
wills for probate, and to administer the oath, so as to supersede 
the special commiesions of the ecclesiastical courts. As to all 
these special commissions and delegations of authority from the 
courts, it is surely hiffh time that they should be abolished, by the 
creation of district lunctionaries, recognized in all courts. The 
present system seems founded on the assumption, that every suitor 
resides within the vicinity of the court, ana that it is a matter of 
grace and favour (recmiring special delegation on every occasion) 
to recognize the possibility of the court^s functions being to be exer- 
dsed at a distance. 

Under all the above heads there are, no doubt, a great many 
more functions than now occur to us which such an officer would 
appropriately discharge; and, when once established, he would 
f umisn fadhties for the adoption of regulations of every description 
for improving the administration of local justice and police. 

To return to the mere question of parochial registration^ from 
which we have been thus digressing, we will shortly recapitulate 
the principal plans of improvement which might be resorted to, as 
follows :— 

1. The plan of merely allowing every baptism, funeral, and 
marriage, wherever had, to be entered by the minister (or his de- 
puty, if more agreeable to him) on the present parish register, on 
notification of the fact by personal certificate, deposition, or other- 
wise. 

2. That of allowing the actual facts as to births and deaths to 
be so entered, without reference to religious rites. 

3. That of compelling such entries to be made in all cases, so 
as to form a complete parochial register in its present hands. 

4. That of compiling by a civil o^ftjcer a complete register, from 
the materials furnished by the pansh books, with the addition of 
births, deaths, and marriages held elsewhere, and duly notified. 

5. That of forming, by the civil officer only, a complete register ; 
on a system correct in all its bearings, and entirely independent 
of the present record of a.\ ^ religious rites. 

Under any plan some i 3w regulations are necessary, such as 
the following : — 

1. The forms should be amended, — they should be all tabular ; 
and indexes should be required to be kept, forming part of each 
book. 

2. A metropditan registry should be established ; to which re- 
tunis should be periodically made of duplicates or attested copies, 
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with provisions for general indexes, according to counties ; and if 
nonconformists are provided for in no other way, they could at 
least be recorded here. 

3. The metropolitan registry so formed should be made legal 
evidence. 

4. Certified extracts from either the country or metropolitan 
registers, verified by the officer^s seal, should be at least prima 
facie evidence in all courts. 

It need hardly be added, that, whatever scheme of improve- 
ment be adopted, many minor details must be well considered, 
all of the greatest importance to the practical efficiency of any 
plan. 



Art. VII. — LAW MANUSCRIPT REPORTS AND 

PRIVY COUNCIL PAPERS. 

The importance of the English reports of law cases, from tlic 
Year Books down to the modern Chancery and Term Reports, is 
duly appreciated by all who, either as reformers of the law, or as 
opponents to change in it, have deeply considered the subject. 
Mr. Bentham, at the head of the one party, has expressed his 
opinion without reserve, that these stores furnish the best mate- 
rials possessed by any nation for improving jurisprudence ; and 
Lord Eldon, at the head of the other party, is of course equally 
alive to the merits of that accumulation of Judicial experience to 
which few judges have made greater additions than himself. It 
may be expected then, that all parties will approve a design to 
render more complete what all thus highly estimate in its kind ; 
and if it can be shown that a prudent inquiry into the manuscript 
reports will remove the known imperfections of this important 
branch of our law, such inquiry will be encouraged with general 
applause. 

Indeed, in the character and history of our law may be found 
proofs of a peculiar kind, that an inquiry into the Manuscript Law 
Reports of the country will much advance both the administration 
and the reform of its jurisprudence. No reform can be introduced 
with safety and satisfaction, that does not proceed upon a consi- 
derable knowledge of the existing law ; and since analogy to sound 
precedent constitutes the rule for decisions in all the courts, exact 
records of those precedents are indispensable to the administration 
of justice; whilst the demonstration of their soundness depends 
upon the correctness of the reasoning by which the judges have 
made those decisions. This s^mnld have insured official attention 
to such judgments : neverthelcbs, for many centuries, the reasons 
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which have swayed the judges have been preserved only by volun- 
tary reports, and not upon the rolls ; so that some of the judgments 
which have been printed are too incorrect to deserve credit, or to 
have obtained it Many of them, however, might receive vsduable 
confirmation or material corrections horn manuscript reports taken 
indenendently of the records. 

Tnere is no doubt, indeed, of the (juantit^, or of the value, of 
the Law Manuscript Reports now existing m England. It may 
be said, without dispute, to be the daily experience of Westminster 
Hall, that lawyers elucidate the current business by reference to 
such reports. Nor is any branch of legal study more common 
than that of correcting the printed laws by carenil research into 
the more successfully preserved manuscript learning. 

Again, Sir Edward Coke says, to the same effect : *' We have 
strengthened our opinion with our two great guides, authority and 
reason, not trusting abridgments and Polyantheas, or taking any 
thing upon trust ; but have searched the fountains themselves, 
always holding this rule — Quod satius est petere fontes quam 
sectari rivulos.'*'* And, " the reason wherefore the records of par- 
liament have been so highly extolled, is, for that therein is set 
down, in cases of difficulty, not only the judgment, but the 
reasons -|- and causes of the same by so great advice.^| 

Sir Matthew Hale notices the ancient practice in equally strong 
terms of commendation ; urging that the reason of the law, many 
times expressly delivered upon the record, was stated perspicuously, 
clearly, and rationally ; so that their short and pithy pleadings 
and judgments do far better render the sense of the business, than 
the long pleadings often of late unnecessarily used. § 

Our early and recent authorities are curious and complete, in 
support of the position, that by the law of England, correct pre- 
cedents have ever had great weight. Selden says, of certain legal 
advocates at the time of the Conquest : ^^ Item legitur eis tantam 
secularium facundiam et prseteritorum memoriam eventorum (id est 
plane, ut nunc, annalium juridicorum peritiam), infuisse, ut 
caeteii circumquaque, facile eorum sententiam ratam fuisse, quum 
cdicerent, approbarent.**^ || 

Fl etwood, the recorder of London, in his preface to his Index 
to certain of the Year Books, urges the law student to read 
reports, and not to confide in abridgments. ^^1 was chiefly 
induced to compile this work,"*' says he, " by observing the con- 



* Epilogue to the 4th Institute. 

i- *** Lord Cowper ordered his judgment, in Newcomen v. Barkham, to be entered 
into the Register*s Book ; and a very able opinion it is." Lord Mansfield, Feame*8 
Contingent Remainders » p. 574, 7th ed. 

^ 4 Inst. 4. § History of the Common Law, Ch. 7- 

il Seldeni ad Fletaiii Disserlutio, p. ol8, fol. 
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sequences produced by the abridgment of the very le^tmed Robert 
Brook. In the course of oidy five years, during which that volume 
has been in the hands of the student, they have entirely lost sight 
of their former better course of reading. This change, I do not 
doubt, will most materially lessen the knowledge of law in 
England ; and, in order to stay the evil, I have endeavoured to 
furnish a thread to the entire labyrinth of materials which consti- 
tute the treasure of our jurisprudence. In regard, indeed, to 
epitomes, I have found, in examming the literary monuments of our 
days, when, as in the reign of Edwwrd III., the judges and lawyers 
were most learned, they were never in public use, or (juoted in the 
<!lourts. This was the case through Henry IV.'^s reign : and to 
Henry VII., when law judgments were delivered with the greatest 
ability. Abridgments, mdeed, are the shipwreck of literature, and 
usefm only to those who make them. He who is content with an 
abridgment, is like the miserable and beggarly pilferer who, having 
neither ploughed, nor sown, nor reaped, comes by stealth to pick 
up the slender leavings of the harvest. In this opinion I have 
sought to assist my countrymen to return to the laborious method 
of their forefathers, and to save the law from depredation, and 
themselves from ignorance.'" * 

And lastly, in the famous Report of the Committee of the 
House of Commons, on the delays in Mr. Hastings^ trial, we find 
the fcdlowinff admirable passage : ^^ Your committee do not find 
any positive Taw which binds the judges of the courts in Westminster 
Hall publicly to give a reasoned opinion from the bench, in 
support of their judgment upon matters that are stated before 
them. But the course hath prevailed from the oldest times. It 
hath been so general and so uniform, that it must be considered as 
the law of the land. It has prevailed, so far as we can discover, 
not only in all the courts wnich now exist, whether of law or 
equity, but in those which have been suppressed or disused, such 
as the Courts of Wards and the Star Chamber. An author quoted 
by Rushworth, speaking of the constitution of that chamber, 
says, ^And so it was resolved, by the judges, on reference made 
to them ; and their opinion, after deliberate hearing and view of 
former precedents, was published in open court. ''"f' It appears 
elsewhere, in the same compiler, that all their proceedings were 
public, even in deliberating previous to judgment. 

" The judges, in their reasonmgs, have always been used to 
observe on the arguments employed by the counsel on either side, 
and on the authorities cited by thsm ; assigning the grounds for 



• Letter to Chancellor Broailey, prefixed to Fleetwood'* Annalium Elenchas ; 
and Year Books, vol. 10. 
t Rushworth, vol. ii. p. 475, elpatntn. 
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Tejectinff thb authoritiefl which they reject, or for adoptiiig those to 
which Uiey Adhere, or for a dmerent construction of the bw, 
according to the occasion. This publicity, not only of dednon, 
but of deliberation, is not confined to their several courts, whether 
of law or equity^ Whether above or at Nisi Prius, but it prevails 
where they are assembled, in the Exchequer Chamber or at 
Seijeant^s Inn, or whatever matters come beibre the judges, coU 
lectively, for. consultation and revision. It seems to your com- 
mittee to be moulded in the essential frame and constitution of the 
British judicature. 

^'Your committee conceives, that the English jurisprudence 
has not any other sure foundation, nor, consequently, the lives and 
properties of the subject any sure hold, but in the maxims, rules, 
and principles, and juridical traditionary line of decisions contained 
in the notes taken, and from time to time published (mostly under 
the sanction of the judges), called reports. 

<< In the early periods of the law, it appears to your committee, 
that a course snll better had been pursued, but grounded on the 
same principles ; and that no other cause than the multiplicity of 
business prevented its continuance. ^ Of ancient time,^ says Lord 
Coke, * in cases of difficulties, either criminal or civil, the reasons 
and causes of the judgment were set down upon the record, and so 
continued in the reigns of Edward I. and Edward II., and then 
there was no need of reports ; but in the reign of Edward III* 
(when the law was in its height) the causes and reasons of judg- 
ments, in respect of the multitude of them, are not set down in the 
record, but tnen the great casuists and reporters of cases (certain 
grave and sad men) published the cases, and the reasons and 
causes of the judgments or resolutions, which, from the beginning 
of the reign of Edward III. and since, we have in print. But 
these, also, though of great credit and excellent use in their kind, 
are yet far underneath the authority of the parliament rolls, report- 
ing the acts, judgments, and resolutions of that highest court.^ * 

^< Reports, though of a kind less authentic than the Year Books 
to which Coke alludes, have continued without interruption to the 
time in which we live. It is well known, that the elementary 
treatises of law, and the dogmatical treatises of English jurispru- 
dence, whether they appear under the names of institutes, digests, 
or commentaries, do not rest on the authority of the supreme 
power, like the books called the institute, digest, code, and 
authentic collations in the Roman law. With us, doctrinal books 
of that description have little or no authority, other than as they 
are supported by the adjudged cases and reasons given at one time 
or other from the bench, and to these they constantly refer. This 

* Coke, 4 Inst. p. 5. 
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appears in Cokeys Institutes, in Comyn'^s Digest, and in all books 
of that nature. To give judgment privately, is to put an end to 
reports ; and to put an end to reports, is to put an end to the law 
oi England. It was fortunate for the constitution of this kingdom, 
that in the judicial proceedings in the case of iship-money, the 
judges did not then venture to depart- from the ancient course ; 
they gave and they argued their judgment in open court.* Their 
reasons were pubhcly given ; and the reasons assigned for their 
judgment took away aU its authority. 

^^ The great historian, Lord Clarendon, at that period a young 
lawyer, has told us, that the judges gave as law from the bench, 
what every man in the hall knew not to be law. 

^< This publicity, and this mode of attending the decision with 
its grounds, is not observed only in the tribunals where the judges 
preside in a judicial capacity individually or collectively, out 
where they are consulted by Uie peers on the law in all writs of 
error brought from below. In the opinion they give of the matter 
assigned as error, one at least of the judges argues the questions 
at large. He argues them publicly, though in the chamber of 
parliament ; and in such a manner, that every professor, practi- 
tioner, or student of the law, as well as the parties to die suit, 
may learn the opinions of all the judges of all the courts, upon 
those points in wnich the judges in one court might be mistaken. 

^^ Your committee is of opinion, that nothing better could be 
devised by human wisdom than argued judgments publicly deli- 
vered for preserving unbroken the great traditionary body of the 
law, and for marking, whilst that great body remained unaltered, 
every variation in the application and the construction of particular 
parts, for pointing out the ground of each variation, and for 
enabling the learned of the bar, and all intelligent laymen, to dis- 
tinguish those changes made for the advancement of a more solid, 
equitable, and substantial justice, according to the variable nature 
of human affairs, a progressive experience, and the improvement 
of moral philosophy, from those hazardous changes in any of the 
ancient opinions and decisions which may arise from ignorance, 
from levity, from false refinement, from a spirit of innovation, or 
from other motives, of a nature not more justifiable.''^ "f* 

Lord Bacon and others have been urgent that official reporters 
should be employed, in order to preserve exact memorials of the 
judgments ddUvered in the courts ; and although that is not yet 
done, there has never been wanting a succession of lawyers to 
take careful notes of those judgments. A part only of such notes 



* This is confined to the judtcml opinions in Hainbden*s case. It does not take place 
in all the extra judidal opinions. 
t Hansaid^s ParL History. 
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hare been piinted, but they are all justly appreciated ; and so 
much of them still remains in correct manuscripts, that it is matter 
of surprise they should not also be printed. It is admitted to be 
pn^r to complete the statutes ; to revise the judgment rolls, and 
year books, and text books ; to publish state papers of eveiy kind ; 
but not a word is said of the very abundant stores, now hidden, of 
the reascms of judges, solemnly aelivered upon thousands of cases, 
whidi concern die business of all, and may often be the only -f- 
existing trace of many judgments having ever been given. 

This is a most important matter. From the earliest times the 
oommcm law has required judges to ^ve reasons for their judg- 
ments. The practice of recoiding these reasons on the rolls, is an 
indication of this characteristic of our jurisprudence; and the 
ust^ which has grown up in some courts, — as that of the King in 
Council, and its committees, and that of the House of Lords, of 
rarely giving reasons in deciding causes — ^is clearly an abuse. 
Once, the Parliament, and the Curia Regis, received appeals from 
all the courts ; and in all respects treated them in a judicial man- 
ner. Gradually, by 27th Elizabeth, and by other steps, the 
common law appeals, in almost aU causes within the kingdom, 
were withdrawn from the due coiu*se ; but the rules of the appel- 
late court were unchanged ; and whatever business of this kind is 
transacted at the Privy Council, ought to be conformable to the 
common and dvil law combined. That the frequent delivery of 
judgment without reasons is illegal, might be shown by a variety of 
arguments ; and the true rule has been followed by a steady 
usage, which has given occasion to reports of oral judgments of 
the greatest value ; both as evidence of what the law is, and as 
checks upon the judges who administer it. Accordingly, it is a 
daily occupation with lawyers, to elucidate the current law cases 
by reference to such reports, and to improve what is incorrectly 
printed, by careful examination of what may have been preserved 
in manuscript with more success. 

This will be obvious upon a consideration of a few particulars 
selected from the following volumes, which were taken up almost 
casually for this inquiry, and may be called fair examples of the 
law books of the day. In Bingnam^s Common Pleas Reports, 
within a few pages, Mr. Justice Park will be found, upon his own 
and Lord Kenyon''s experience, denouncing Keblc, the old 
reporter, as other judges had done long ago ; and Serjeant Wilde, 
urging the authority of Mr. Justice Ilolroyd against the 12th 
Book of Coke; and the venerable Baron ^ayley, showing the 

•f* '^ The Rolls now contain the pleadings only in such actions as the attorneys find it 
necessary to enter for the sake of proceedings to be taken subsequently to the judgment x 
and this, in general, is only requisite in the most insignificant actions/* Grimaldi's 
Origines Gencalogic.T, p. 01, 1828- 
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value of certain old commissioiia, ^* if they were extant,^ as a 
diligent search would probably discover them to be. The same 
reports for 1829, 1830, and 1831, exhibit also many recent 
instances of direct resort, in the Common Pleas, to manuscript law 
learning. Again, Mr. Swanston^ in his Cluuicer^ Beports, has 
supplied most extensive illustrations of the value ot such learnings 
enriching his pages with abundant extracts (more than one 
hundred in num^r in vol. iii.) from authentic manuscripts of Sir 
Samuel Romilly, Lord Colchester, Lord Nottingham, and others, 
which either correct errors in earlier books, or add anaUurous de- 
cisions to precedents already known, tn the second volume of 
this Reporter may be found an example of the benevolent use 
that has once been made of this species of learning. An ancient 
error, which had led to most barbarous sentiments in Christians 
towards seven-eighths of mankind, is corrected from the manuscript 
of Lord Keeper Littleton. Again, Mr. Amos cites manuscripts 
no less than ten times, in his brief volume upon Fixtures ; and Mr. 
Sergeant Russel, in vol. i. of his Treatise on Crimes and Punish- 
mentS) does the same more than twenty times, in less than fifty 
pages. And lastly, Sir Michael Foster made excellent and libend 
use of manuscript reports in writing his invaluable book on Crown 
Law ; and his observations upon them may be extensiveW a|>plied, 
at the present day, to the same subject. *^ The MSS. cited in 
the following pages,^ this eminent judge declares, ** are genuine. 
Copies of them are in many hands ; and they have been of consi- 
derable service. They have given us light upon many points 
which the printed reports do not afford ; and they are the remains 
of gentlemen eminent in the law. But many of the hasty indi- 
gested things, called reports of adjudged cases, stuffed with obiter 
opinions of judges upon the breaking of a case, which probably 
never proceeded beyond a slight argument, — these things, mere 
fragments of learning, the rummage of dead men^s papers, or the 
first essays of young authors, have been the bane and scandal of 
the law, considered as a science founded on principle. They are, 
if I may be allowed the expression, the ignes fatui of the law ; 
they always bewilder the reader, and frequently mislead him.*" * 
To which may be justly added what Lord Glenbervie said, in 
1808, of Mr. Cox's Edition of Peere Williams : « It is well 
known that perhaps the best book extant of Equity Reports has 
lately received, from the learning of a member of this Society, very 
important elucidation, correction, and improvement, by an accurate 
examination of the original proceedings m Chancery on the cases 
therein contained.'^'-f- 



* Preface to the First Edition of Sir Michael Foster's Crown Law. 
f Appendix to First Report on Public Records, p. 383. 
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" On a careful examination of Letheulier v. Tracy/' say 
Messrs. Barnewell and Alderson, ^^ it appears probable that Feame, 
and some other writers who have discussed it, have been misled 
by the inaccuracy and want of perspicuity both in Atkins** and 
Ambler's reports of it into an important mistake.'' * 

In like manner, Sir Kdward Sugden's Book on Powers contains 
great blemishes, which the genuine reports of Sir Orlando Bridg- 
man's Judgments on Powers may remove. In the Duke of 
Norfolk's case,-f- there is an example of the same kind; where Lord 
Keeper Nottingham says of a false precedent : — " Come then we 
to those which seem most to obstruct the plaintiff's title, — that is, 
the resolution in Child and Bailey's case ; for upon that judgment, 
it seems, all conveyances must stand or fall, and our decrees made 
null. Therefore I have taken the liberty to see what that case is, 
and how far the bpinions of it ought to prevail in our case. 

"If that case be no more than is reported by 2 Rolle, 291, then 
it is nothing to the purpose. A devise of a term to H. for life 
with remainder to W., and, if he die without issue, to F. ; without 
saying in the life of F. ; and so within the common rule of limita- 
tions of terms in tail with remainders over^ But, if it be as Justice 
Jones has reported it, 15, then it is as far as it can go on au- 
thority ; for it is there said * living F. ;' but the case, under 
favour, is not always such as is reported there; for I have seen a 
copy of the record. By the way, no book in the law is so ill 
corrected, and so ill printed, as that. The term case is reported 
by Justice Crook, and with that doth Rolle agree in his Abridg- 
ment, Devise, 612 ; and this is, in effect, our present case. I 
agree to it ; but that which I have to say to this case is, it must 
be observed that the resolutions there did go upon several reasons 
which are not to be found in this case. One reason was taught by 
my Lord Chief Baron, that Williams h^^ving the terms to him and 
his assigns, there could be no remainder to Thomas F. ; of which 
words tnere is no notice taken by Mr. Justice Jones. Dorothy, 
the devisee for life, was executrix, and did assent, and grant the 
lease to W.; both which reasons Rolle lays hold on as material 
to govern the case. W. might have assigned his interest, and 
then no remainder could take place, for the term was gone. He 
might have had issue, who might have assigned, and put all out 
of doubt. But the main reason of all, which makes me oppose it, 
arises out of the record, not taken notice of in any of the reports. 

^^The record, in this case, goes farther than the books ; for the 



* 1 Bam. and Aid., 742. 

t SeeTheliuson v. Woodford, 4 Vesey^p. 258, for Mr. Hargrare^s account, of the 
manuscript report of this famous case, whidi has laid the foundation for so many family 
settlements. 

VOL. III. — ^.TU. 11 
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record says there was a farther limitation * upon the detUh of F. 
without issucy to go to the daughter ;'' which was a plain affisctation 
of a perpetuity, to multiply contingencies. It farther appears by 
the record, that the father's will was made 10 Eliz., Dorothy held 
it to 24 Eliz., and then she granted and assigned the terms to W. ; 
he, under that grant, held it to 31 Eliz., and then re-granted 
it to bis mother, and died; the mother held it to the Ist 
of Jac, and then she died ; the executor to the mother held it 
to the 14 Jac., and then, and not till then, did F., the younger 
son, set up a title to the estate ; and before that time, it appears 
by the record, there had been several alienations for a valuable 
consideration ; and the terms renewed for a valuable fine paid to 
the land. And we do not wonder now that, after so long an 
acquiescence as from 10 Eliz. to 14 Jac., the judges began to lie 
hard upon F. as to his interest in the terms ; for the reasons ^ven 
in the report of the' case are legal inducements, enough to guide 
the judgment, of which there is none in our own case.^ 

How successfully manuscripts may be searched in law cases, is 
apparent from the following MS. note of Mr. H' -"grave : — 

** In the great case of Courtney v. Bower, in C. B. 10999 ^ 
which I have a very full MS. report. Lord (Chief Justice Treby 
thus expresses himself concemmg Lord Vaughan'^s Reports, in 
consequence of having to answer an objection from the case of 
Sheppard v. Gosnold, in page 159, Vauffhan. ^^ These reports 
are so niU of mistakes, that I do not think they are my Lord 
Vaughan'^s. I have heard it was a posthumous work. Some of 
the cases are wrote out by himself, and corrected, and received his 
last hand ; and these are good and methodical discourses, and give 
a true picture of his mind. But there are others, and that of 
Sheppard and Gosnold I take to be one, that were only taken 
from loose notes ; and which he intended to have perfected if he 
had lived. This I say without reflection on so learned a man. 
He misreads the words of the very act (of 12 Car. 2, of Tonnage 
and Poundage), which shows how very imperfect a publication it 
was."** MS. note to Mr. Hargrave's Copy of Vaughan'^s Reports, 
1677. 

In the recent proposals for re-publishing the Law Reports 
from the time of Henry III., "a collection of well-authen- 
ticated MS. cases^ is included, it being anticipated that a 
valuable addition may be made to the cases already in print, by a 
selection from the manuscript notes of individuals of eminent au- 
thority, which abound in various private collections : and, should 
the courtesy of the possessors favour such an idea, it is proposed 
to publish a portion of these, with the authorities on which they 
rest. 

The materials for amending errors upon this head are indeed 
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abundant — ^in the British M u^um ; in the libraries of the Inns of 
Court; in Doctors'* Commons; in the Universities; and in 
numerous private hands. Of late years, too, examples have been 
exhibited of what private diligence will produce upon this subject, 
in the reports of Lord Northington's Judgments by Lord Henley ; 
of Lord Kenyon'*s by Mr. Hanmer ; of Sir William Blackstone's, 
by Mr. Elsely ; of Sir Orlando Bridgman'*s, by Mr. Bannister ; 
of Lord Glenbervie^s, by Sergeant Frere and Mr. Roscoe ; of 
Lord Hardwicke'*s, by Mr. West ; and of Mr. Hovenden's late 
reports. Left, however, to private resources, this MS. learniug 
will be centuries in seeing the light; although, if judiciously 
examined at the instance of the public, all that is really valuable 
in it might be rendered accessible in half a dozen years. 

The same point is almost ludicrously illustrated in R. v. Farley, 
a case of 1830, reported in 4 Carrington v. Payne, 370. There 
Mr. C. Phillips says, ^Mn the case of R. v. Cadman (R. & M. 
C. C. R. 114), it was considered that the swallowing of the poison 
was not essential. 

" Mr. Justice Park. — There is another report of the case (Carr. 
Supp. 237) » ^^^ ^^^ *wo reports differ materially. My memory 
is, that Mr. Carrington'^s report is accurate. 

'^ C. PhiUips. — My argument is, that unless there was a manual 
delivery to the party, it is not sufficient. 

'* Mr. Justice Park. — If, gainst the report you have cited, the 
delivery into the hand is not enough, and the taking it into the 
Btomach is immaterial, I can hardly say what would be enough 
in any case. I have my own note of the case. That being on 
the Welsh circuit, we certify our opinions under our hands. 
The Welsh judges have no right to reserve cases directly for the 
opinion of the twelve judges. They petition his majesty, who 
refers the matter to us, and we sign a letter stating our opinion ; 
and of all such letters Lord Tenterden keeps copies. My note of 
the case is, that the judges were unanimously of opinion that the 
poison had not beeuiadministered, because it had not been taken 
into the stomach, but only into the mouth. 

^^ Corbet. — I was counsel in the case, and my recollection coin- 
cides with your lordship'^s note and Mr. Carrington's book,'' 
. . . . ; Again, in the same report. 

^' Mr. Justice Park. — It has been contended, that there must 
be a manual delivery of the poison; and the law, as stated in 
Messrs. Ryan and Moody's report, goes that way. But as my 
note differs firom that report, and also from my own feelings, I am 
inclined to think that some error has crept into that report." It is 
obvious to remark, that in such cases especially, viz. the judges'* 
report, the public ought to have the best report ; and Sir Samuel 
Romilly urged the propriety of reporting the reasons of judgments 

r2 
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in criminal cases upon unanswerable grounds. ^^In the present 
system,^ says he, ^^the benefit of example is entirely lost, for the 
real cause of the convict^s, execution is not declared in his sentence ; 
nor is it in any mode published to the world. Nothing, then, is 
learned from the execution of the sentence than that a man has lost 
his life because he has done that which, by a law not generally 
executed, is made capital, and because some unknown circumstance 
or other existed, either in the crime itself or in the past life of the 
criminal, which, in the opinion of the judge who tried him, rendered 
him a fit subject to be singled out for punishment Surely, if this 
system is to be persevered in, the judge should be required, in a 
formal sentence, to declare why death is inflicted, that the suffer- 
ings of the individual taiight be rendered useful to society in deter- 
ring others from acting as he had done, and drawing on ttiemselves 
a similar doom. But written sentences, like the reported decisions 
upon the common law, would stand in the place of statutes. It 
must, however, be admitted, that it would be still more desirable 
that, instead of having recourse to such substitutes, the law should 
be embodied in written statutes.^* 

A step has been taken by the common law commissioners to- 
wards accomplishing a system of organised reporting^ which 
unquestionably is at present one of the most essential means of 
bringping about a due reform of English law. We allude to 
the recommendation, that ^^ the master or prothonotary of each 
court should, on the first day of every Micnaelmas term, report 
to his court whether any variation in the practice of the several 
courts have come to his knowledge in the preceding year, which 
reports should be communicated to the body of the judges without 
delay, and orders thereupon made, to be observed in all the 
courts.*" 

This is one of the recommendations in the first report, which 
has been commented upon with much learning and judgment by 
Mr. Fair, in his late observation on law reports. That it should 
be left to these days to accomplish this task, may be accounted for 
without assuming that what has hitherto been neglected is not 
worth attention. Access to the courts of justice, never interrupted 
in the worst times, enabled the people to note the proceeding8,f 
as, in very early days, their forefathers had done. The stores 
thus collected have, however, been refused to the public &om nar- 
row considerations. Lord Hale^s injunction, that nis manuscripts 



* Obaenradont on the Criminal Law, 1810, p. 24. 

•)• In Charles IL's reign. Lord Chancellor Nottingham said, a little rhetorically 
indeed, of the practice of noting the judgments delivered in the court, ^' There are so 
many short-hand writers, that nothing can pass from us here but it is presently made 
pubtic ; and though a man do not spnk in print, yet what he says shall be immediately 
put in print.*' 3 Cha. Rep. 38. 
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should be confined to the use of the members of his own society, 
LincoIn^s Inn, is well known. The restraints imposed from time 
to time upon die publication of the proceedings of the courts arose 
from another principle, not more adyantageous to the public than 
the selfish act noticed in the following passage from the preface to 
Sir William Joneses reports : — " The manuscript,^ says the editor, 
'^ being lent to Seijeant Glinn presently after the author^s death, 
^nd by him appropriated to his own use, was the reason why it 
was no sooner made public ; and how he prized it may be seen hy 
the notes made with nis own hand upon tne original copy, and his 
abridgment of the greatest part of them.**^ * 

So, in the preface to the old additions to Dugdale^s Monasticon, 
it is said of tne possessors of other manuscripts :— ^^ Some gentle- 
men, who hare valuable antiquities in manuscripts, have too great 
an esteem for them to trust them out of their sight. There are 
others who think their manuscripts the less yaluable for being 
copied. Some, perhaps, have treasures they know nothing of, nor 
will they give themselves the trouble of examining them.^^ "f* 

Lord fiacon advised King James to establish an improved 
system of reporting ; and his majesty gave a pleasant proof of the 
interest he took in the subject by the sentence on Sir Edward Coke. 
During suspension from ofiice and honour, ^^ while he had time to 
live privately and dispose himself at home, the chief justice was to 
review his reports; wherein the king was informed there were 
' many exorbitant and extravagant opinions set down for positive 
and good law;** and his majesty^s pleasure was, that he should 
bring the same, corrected, privately to himself, that he might con- 
sider thereof as in his princely judgment should be found conve- 
nient.^! And at length an assumption to control the right of re- 
porting grew to a great abuse. ^^ I know,^ says a lawyer of the 
last century, ^^ it is a contempt of the courts of justice to publish 
their proceedings. They ougnt to be published under authoritative 
care and inspection ; but since the Year Books ho judicial proceed- 
ings have been «o published by any court in Westminster Hall, 
except the State Trials.'" 

^^ Licences by the chancellor or judge proceed upon the charac- 
ter of the reporter only, without saying a Word of the work itself, 
or that the licencers ever saw it Such licences, to allow and ap- 
prove printing and publishing, took their rise from the necessity of 
a licence to print, as the laws formerly stood ; and have continued 
in the same form of words, without any meaning, since the reason 



* Piefece, p. yii. 

i* Preface to Stevens* Additions to Dugdale^s Monasticon, p. ii. vol. i. 

t Act Council. Reg. MSS., Jan. 30, 1616; quoted in Bishop Nicholson's Histo- 

cal Ijihnrv. n. 109 Atn. 
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of this has ceased. I have ventured to foQow the example of Mr. 
Justice Foster, and to publish my notes of it without leave.*^* 

A volume (k the like illustrations may be produced, showing 
how important it is to set riffht as much of what is thus notoriously 
wrong as the existing materials may allow. It is a mistake to sup- 
pose the law is settled by a false precedent. The erroneous 
analogy which has led to the decisions relied upon is soon detected, 
and the case itself is attacked unceasingly, as new causes turn 
upon it, and at last it is given up, after misleading many an unfor- 
tunate suitor who has attended to its supposed light. We find 
the deepest reasoners in the profession of the law entangled with 
difficulties, which might be spared them by a mechanical provision 
for exact reports of adjudged cases. 

Every effort, therefore, ought to be directed now to rendering 
our reports complete and accessible. 

A particular class' of judicial papers, quite neglected, and of the 
first importance to the most helpless of all suitors for justice, are 
those wnich concern the modem Privy Council. Antiquary after 
antiquary takes infinite and not unprofitable pains to mvestigate 
the character of the old ctiria regis ; but for that modem board, 
which to this day exercises some of the most important functions 
of the curia regis^ and which has been well declared to be 
*^ watched by no scrutinising eye, and controlled by no jealous 
attentions,^^ J there is an exemption from criticism and research 
altogether marvellous. Nevertheless, the matter extant is not less 
valuable than abundant. The statute of the 16 Charles I., 
which abolished the Star Chamber and the Courts of Requests 
(both branches of the Privy Council), left imtouched certain other 
portions of it ; as appeals from Jersey, Guernsey, the Isle of Man, 
from the plantations, from the chanceUor on lunacy, from courts 
martial, and in some original causes instituted by the officers of 
the crown, and the like. At the Restoration more power accrued 
to it than the reformers in the reign of Charles I. contemplated ; 
and, in defiance of many attempts by Lord Somers (as of Lord 
Falkland before), and of others, it retained that extensive juris- 
diction until a corrupt usage transferred most of it in effect to the 
modem secretaries of state. The whole subject calls for examina- 
tion more loudly than any other jurisdiction of the country. The 



* Preface to Report of Lord Camden*8 Argument in Wjrndham v. Chetwynd. 
This ia the case in which Lord Camden delivered his famous sentiments :— ** The 
discretion of a judge is the law of tyrants ; it is always unknown ; it is different in dif* 
ferent men ; it is casual, and depends on constitutions, tempers, and passions. In the 
best it Ik often caprice ; in the worst it is every vice, foUy, and passion, to which human 
nature is liable," p. 53. One of the best checks on this discretion ia systanattc 
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stores of records and manuscript notes calculated to aid the inquiry 
are voluminous, at the Council Office, at the Admiralty, at the 
India House, and in many other quarters. The jurisdiction con- 
cerns various and peculiarly delicate interests ; and there ought to 
be made an early revision of the anomalous proceedings of every 
sort, which individuals now institute under what the constitution 
requires to be the surest, but what usurpations have rendered the 
most fragile, of all processes for justice, namely, a petition to the 
kinff. 

It is sometimes said that the dispatch of public business is in- 
consistent with a subjection of ministers of state and distant autho- 
rities to reasonable and legal control, and that, therefore, to ^ve 
to complaints against them the means of legal redress, or to re- 
quire reasonable explanations of their conduct, would impede state 
affairs. The reply is ready, that no such principles of state dis- 
cretion are acknowledged by the British constitution. James II. 
and other inconsiderate kings, may have attempted to rule in this 
way ; and it is remarkable, that similar objections were once urged 
against reporting Chancery cases, when, in the progress of the 
constitution towards a better settlement, more and more cer- 
tainty was in the course of being imposed upon that jurisdic- 
tion. In the preface to the Ileports of Cases in the Court 
of Chancery, published in 1693, we find this very curious 
passage on the point : — " The title of this book may displease 
such who have espoused the opinion of the Lord Chief Justice 
Vaughan, in Fry v. Porter (22 Car. II., J. P.) : * I wonder,' saith 
he, ^ to hear of citing precedents in equity ; for if there be equity 
in a case, that equity is an universal truth, and there can be no 
precedent in it. So that in any precedent, if it be the same with 
this case, the reason and equity is the same in itself. If the prece- 
dent be not the same case with this, it is not to be cited, as not 
being to the purpose."* To which Lord Keeper Bridgman gave 
this reply, ' Certainly precedents are very necessary and usefm to 
us, for in them we may find the reason oi the equity to guide us ; 
and, besides, the authority of those that made them is much to be 
regarded : we should suppose they did it upon great consideration 
and weighing of the matter, and it would be very straDge and very 
ill if we should distrust and set aside what hath been the course 
for a long series of time and ages.' And this judgment of my 
Lord Keeper was seconded by the Lord Chief Baron Hale. * If 
a man,' saith he, ^ be in doubt concerning a case, whether it be 
equitable or not, in prudence, he will determine according as the 
precedents have been, especially if they have been made by men 
of good authority for learning, and nave been continued and 
pursued.' " 

" This true equity and right reason," adds the editor, " is in 
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itself an universal thing; it is the same all the world over. On 
this we must reflect that the matters about which equity is con- 
versant, come clothed with variety of circumstances, are repre- 
sented in diflerent shapes, and attended with many collateral 
points which deserve consideration ; and thcit metCa judgmerUSf 
especially on politics or morals j can seldom be said to amount to 
mathematical decisions. No one can imagine himself to have 
such refined powers of soul as to decree equitatem ad pondus. 
We must also allow there are some little inclinations, no ways 
guided by any interest or prejudice, which will sometimes turn 
the scale. There is something in a mane's temper which will in- 
sensibly mingle and slide into his best-formed notions and designs. 
I say such reflections as these will convince us with what great 
reason a judge in equity will search into deliberate resolutions in 
cases of tne like nature oefore him, and thereby wisely secure him- 
self from making orders and decrees totally arbitrary. Reports, 
therefore, in Chancery, should not be slighted or undervalued.^ 

So it may justly be urged, that reports in the Privy Council, 
and other like iurisdictions, should not be slighted ; but that, on 
the contrary, the circumstances of the parlies whom they concern 
ought to constitute a claim on the government for taking means for 
promoting their publication. 

In the last year, a volume of Privy Coimcil Cases has been 
published ; and a few other such cases are scattered over the books 
from the date of the earliest printed reports. Three barristers, 
also, have advertised books respecting the Privy Council, as 
preparing by them for publication ; but it is probable that these 
writers will fail of commanding access to the best sources of infor- 
mation on the subject.. If, therefore, it be desired to facilitate an 
early settlement of this jurisdiction, and to prepare the way well 
for a new step in the' noble cause of imposing proper checks upon 
ttie ^' fiend Discretion,^^ the record commissioners will speedily in- 
clude the council proceedings within the range of their researches. 
A document laid before parliament, upon the motion of the Mar- 
quis of Lansdowne, exhibits a striking proof of the extent to which 
many just rules of the Privy Council have been lost sight of even 
by its oflicers. The return to the motion sets out some half-dozen 
articles, of a century'^s standing, as the only existing orders. Ne- 
vertheless, a little diligence could produce a small volume of 
exceedingly wise regulations, and those of unquestionable autho- 
rity. The truth is, that it has been part of tne modem system 
to govern by ministers, at their pleasure, in the matters that should 
be settled at the Council by rule ; and the Marquis of Lansdowne 
will do the public much service, by completing, as lord president, 
the reform that he began as a member of the opposition. To 
facilitate such a reform, it would be proper forthwith to collect 
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vrh&t has been done at the Council in times past, and from various 
sources it would be little difficult to devise a system that should 
steadily. check official delinquencies, and provide a learned court 
for the correction of official errors. 

The more modem documents respecting the Council and the 
Colonies must be complete in the collections at the Board of Trade 
and at the India House. In Hie Harleian MSS., No. 6394, mav 
be found the plan and commissions of the Board of Trade of 1670, 
and a former plan is in print in Hutchinson^s History of Massa- 
chusetts. In the Avscoiurh MSS., No. 2902, is the commission of 
the revised board or 169C of which Locke and Lord Somers were 
members. In the Ayscough MSS. there is also a Priv^ Coimcil 
document fordoing justice in Ireland; and there b a Pnvy Coun- 
cil document in the library of Doctors^ Commons, containing in- 
junctions on the same subject that could not be surpassed in wis- 
dom. The finely-written catalogue of the Records, in the Chap- 
ter-house at Westminster, refers carefully (in pp. 3, 6, 33, and 3o) 
to the stores preserved there, on the subject of the old Court of Re- 
quests, respecting Jersey and Guernsey) and the Court of Chivalry 
(the prototype of modem courts martial), from which appeals lay 
regularly to the king; and in the Harleian MSS., No. 305, is a 
very curious abstract of the practice in that appellate jurisdiction, 
in militarv causes, which is preserved to this aay in many existing 
rules of tne king in Council. In 1719 the House of Lords appre- 
ciated justly the value of such records, and recommended that tney 
should be fully examined. (Report of 16th April, 1719, p. 16.) 
There is also in the Lansdowne Collection, No. 125, what was 
probably Sir Julius Caesar^s own copy of the acts of the Court of 
Requests. It contains corrections and important documents for 
regulating the Privy Council, and a commission to the Privy 
Council in the reign of Edward VI. There are also in this volume 
some very important rules of proceeding upon petitions to the king, 
dated the 29tn of July, 1604, a document published two years ago 
in d letter addressed to Sir James Graham, on the jurismction of 
the Council. In the Lansdowne Collection, No. 1, Art. 31, and 
No. 160, p. 225, will also be found Privy Council matter ; and in 
the Hargrave Collection, No. 240, p. 189 to 289, there is an ac- 
count of the Court of Requests, witn orders and cases ; and Nos. 
24, 34, 47, 98, 232, 321, 391, 431, and 494, contain papers on 
the jurisdiction of the Council, which was much discussed in the 
seventeenth century, and never regularly settled. One of the 
Harieian MSS., No. 305, exhibits the practice of our ancient 
kings, in doing justice, in a most favourable light; and affords an 
example, of which the people are entitled to have the benefit at the 
modem Privy Council, in all the inatters which still remain unap- 
propriated to other special courts. The duty of a judge, to dis- 
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jiense justice to the proper suitors of his court, is not more impera- 
tive than the duty of the king to be just to those to whom no other 
court is open but that of the king in Council. Yet at the present 
(lay, by an abuse which requires correction, it is said to be merely at 
the king''s discretion whether he will even hear such suitor or not. 
It is clear, however, that the clause of Magna Charta, that justice 
shall be denied to no man, is not limited to the courts now esta- 
blished in Westminster Hall. The reguhir Court- of Chancery 
has been established since Magna Charta, yet Lord Nottingham 
held that the injimction not to deny or delay justice applied to 
himself as chancellor. (3 Chan. Ca.) Having derived his jurisdic- 
tion from the crown, the great source of justice, his lordship 
rightly considered his court subject to the rule which he knew con- 
trolled the crown. In other words, the derivative court, the Chan- 
cery, being bound to do justice in the special matters delegated 
to It, only because the original authority was bound to do justice 
in all thmgs that could be brought before it, the inference is irre- 
sistible, that justice ought to be dispensed in such matters as are 
not yet delegated from the king, by the same rule, as in those 
which have ceased to be vested in the crown. The failing to 
attend to this principle has led the common law commissioners 
into the strange proposition, that an Englishman's right to justice 
is of modern growth. (First Report, p. 80.) A more unfortunate 
error could not have been made ; but it is conceived that a due 
examination of the reports of cases before the king in Council will 
entirely clear up the subject, and furnish abundant materials for 
the future settlement of this jurisdiction upon safe and satisfiu^toiy 
principles. 

To the objection, that wise reforms will substitute codes of law 
in the place of the system of precedents, a decisive reply is fur- 
nished by the experience of tne French : a recent brief inquhry 
produced the following curious proofs, that the Code Napoleon, 
advantageousljr as it has abridged law precedents, and eready as 
it has thereby improved'^modern jurisprudence, has yet left much 
undone in this respect. This has' been shown again and agwi as 
to printed law learning ; and the following remarks seem to be con- 
clusive as to MS. reports. 

In a case of 1831-2, in the Supreme Court of Appeal in Paris, 
the manuscript notes of decisions at Bourdeaux, tasen half a cen- 
tuiy ago by a celebrated advocate, were cited, and received by the 
judges with the greatest respect ; the reputation of the old reporter 
being such, t^at few causes are considered to be bad, if the points 
involved in thetai happei;! to be supported by the authority of his 
manusctipt notes. This case turned upon a question relating to 
the civU customs of Bourdeaux. But even in criminal causes, 
which every where are subject to fewer doubts than civil causes, 



1832.] LatD Mantucript Reports^ t^c. 247 

the most able lawyers in France studiously note the daily judg* 
ments, and the reasons which influence the judgesitiftheir decisions. 
The imperfections in the practice of reporting hate hitherto left 
the record of such jud^ents and reasons to private study ; and, 
accordingly, a diligent mquirer could have no difficiAti^ to find in 
Paris, collections of the greatest value for settling the .law, in ma- 
nuscript. 

In the Themis, a law maga^e of great merit published in 
Paris, there are the following papers upon the subject of law ma- 
nuscripts, which indicate its extent, and the importance attached 
to it by learned men, even in France, the country of codes. 

Vol. I., 1819, p. 94. — This is a paper upon the unpublished 
letters on legal subjects of the sreat lawyer, Cujas, with an auto- 
graph of a letter to Pithou, in these words : — 

'' I return you the Theodosian Code^ and Jomandes, with my apology 
for writing so short a letter^ being on the point of setting out for Valence. 
1 brought from Venice the fifteen first books of the Basilica^ ten numbers 
of which are entirely new to all the world. 

" Votre Frere et meilleur Ami, 

*' Ja. Cujas 
" Turin, 7th August (1568)." 

lb, p. 400. — Dr. Closs is arrived in Paris, from Tubingen, to 
consult manuscripts, in order to correct a new edition of the Corpus 
Juris Civilis. He has lately visited Milan, Florence, &c., for the 
same purpose. 

lb. Vol. III. p. 186, 278, 447. — ^The notices of some discoveries 
made by Dr. Closs in MS. law learning in Italy, and Germany. 

lb. p. 477- — This is a letter of a French advocate, not unknown 
in London as an unwearied inquirer into oiu* institutions. 

" TO THE EDITOR OF THE THEMIS. 

"Bmrges, 12 August, 1821. 

** After wandering ovec the plains of Salonne^ and visiting the ruined 
castle of Charles VI f.^ I reached Bourges, the. seat of legal science in the 
sixteenth century. An architect would have hurried awa; to the finest 
of the Basilice of France ; a merchant would have done homage to the 
renown of Jacques-Coeur, who, in the fourteenth century, sent fleets to 
every port in the Mediterranean ; and the lovers of romance would have 
given an eager ear to the wonders of the subterranean caverns of this 
place — a subject fit for the pen of Mrs. Radclifie or Walter Scott. I, 
who am haunted by the recollections of Alclat^ of Cujas, and Doneau> 
went with equal eagerness to theh: learned remains in the library. I 
found my way across the melancholy and deserted streets of the city, once 
thronged with students, and distinguished by the name of La Nouvelle 
Beryte, but which now is .overgrown with weeds. Trojafuit. The 
library, which belonged to the school, is gone, although two of the pro* 
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fesaors BtUl remain, to impart learning to the royal court, and to keep 
alive the invaluable traditions handed down from the classes of Cujas. 

'' Without doubt, the finest MS. at Bourses is one of Sallust, of the 
ninth century ; there are in the place altogether 300, but they are not yet 
catalogued. I made out a few titles in an imperfect list ; but, after four 
hours of hard labour amongst printed books, and every sort of unprlnted 
documents, I failed in the search, except by discovering some literary 
criticisms of Launcelot, and came away covered with glorious dust, re- 
solving to visit the place another year, in the hope of ^ter success. 

'' JousDAN, Docteur en Droit." 

lb. Vol. V. p. 313, 527* — These are notices of manuscripts of 
the Institutes of Justinian, known to exist in Belgium and Cfaartres. 

lb. VoL VI. p. 521. — This is a notice of the legal discoveries of 
Mai, in the Vatican. 

lb. Vol. VII. p. 60, 90. — These are notices of Roman law 
manuscripts at Tours and in Russia. 

lb. p. 165. — This is a very learned account of the use which 
Cujas made of such manuscnpts as those which are mentioned in 
the foregoing letter to Pithou. 

lb. Vol. VIII. p. 209, and VoL VIII. p. 153, 1827-8.— This is 
a long notice of the Roman law manuscripts, preserved in the great 
cities in France. The writer is Dr. Haenel, of Leipsic, who has 
since published an extensive catalogue of English law manuscripts ; 
which, however, are unfortunately confined, for the most part, to 
the fine collection of Sir Thomas Phillipps. 

lb. Vol. IX. p. 321. — This is an essay, equally learned and in- 
teresting, upon the manner in which Cujas procured hia manu- 
scripts of the Basilica, and what has since been their fate. 

To these notices it is superfluous to add a notice of the late dis- 
covery of the famous work of Gaius, mentioned in Mr. C. P. 
Cooper^s Letters. 

lb. Vol. X. p. 121, 1829. — To the English lawyer, this essay 
on the *^ Unpublished Sources of the old Grerman-French Jiuris- 
prudence,'' wUl be mqr^ interesting than the foregoing inquiries 
into the MS. stores of the Roman codes. By the favour of Sir 
Walter Scott, we are all familiar with the bold burghers of Liege. 
Probably they deserve more honourable mention, in all respects, 
/than it was consistent with Sir Walter^s toryism to afford them, on 
some points. But it has remained for the more modem jurists of 
Belgium to prove that the courage of their forefathers won many 

Sarantees to liberty, almost as early in Flanders as our fore- 
hers secured them in England. The maxim that the poorest 
man''s house is his castle, is traced in the Liege manuscript, called 
the Pavillard, to the year 1316 ; and the muder sanctions of the 
old German-French laws are distinctly perceptible at Liege in a 
previous century, with other marks of a German origin, in the 
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institutioiis granted to the people of that dty, by charter, a few 
years before the date of our Magna Carta. 

This << Pavillard"^ seems to be short, and, if not yet published, 
the record commissioners would do the English student of the 
sources of Magna Carta a service, by causing a copy to be printed 
for general use. 

The French law antiquary, Broussel, printed in the year 1750 
a still more remarkable document upon the subjects for which 
hitherto Magna Carta has been the principal authority. It is a 
charter expressed to be granted to Normandy in 1155, and may be 
found in the first article to the Appendix to M. BrousseFs Nouvel 
Examen de FUsage Joumaler des Fiefs. It is too curious, and, if 
genuine, too important to be passed by. But it bears some in- 
ternal marks of being the production of a later period of time. It 
contains direct guarantees of the great articles of King John^s and 
Henry III.^s cnarters; and its genuineness is supported by the 
hi^h reputation of Broussel, and by the researches respecting the 
Liege charters just mentioned. It has also been relied upon as 
genuine by a learned advocate of Rouen, who has produced curious 

!)roof of tne guarantees afforded by Norman law against arbitrary 
aw. 

The amount of revenue drawn from India gives to that country 
a more than usual claim upon the care of the government in regard 
to a matter, which, like the publication of kw reports, is beyond 
the present capacity and habits of the Indian pubuc. Few things 
would confer greater benefit upon India, than a printed selection 
of the MS. cases abeady volummouslj reported ; and the establish- 
ment of a judicious system of reportmg, in print, future law cases 
there. <* An evil is want of publicity,^ says Rammohun Roy, to 
the House of Lords, *^ owing to the absence of reporters and of a 
public press, to take notice of the proceedings of tne courts in the 
mterior. Consequently, there is no superintendence of public 
opinion, to watch whether the judges attend there once a oay or 
once a week ; or whether they attend to business six hours or one 
hour a day ; or their mode of treating the parties, the witnesses, 
the native pleaders, or law officers, and others attending the courts ; 
as well as the principles on which they conduct their proceedings, 
or regulate their decisions ; or whether, in fact, they investigate 
and decide the causes themselves, or leave the judicial business to 
their native officers and dependents. In pointing out the im- 
portance of the fullest pubucity being afforded to judidal pro- 
ceedings by means of the press, 1 have no reference to the question 
of a free press for the discussion of local politics, a point on which 
I do hot mean to touch.'" Appendix to Report from the Select 
Committee of the House of Lords, on the Affairs of the East India 
Company, House of Commons' Papers for 1831, No. 320, p. ^^. 
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This eminent person adds that, '^ at present, the judges depend 
on the interpretation of their native lawyers, whose conflicting 
legal opinions have introduced great perplexity into the admini* 
stration of justice ;'^ (ib,) an evil only to be removed hy codes and 
printed reports of judgments. 

A proof of the necessity that this matter should be taken up by 
the government, is to be found in the difficulty which private 
persons experience in publishing such books with profit. A 
volume of the current Indian and Colonial appeals, at the Privy 
Council, has been lately printed without much encouragement ; 
and during two years an attempt has been made in vain to induce 
the law booksellers to print one or more similar volumes of the 
earlier judgments of that court, which are almost unknown to any 
but collectors of manuscripts. 

The foregoing remarks as to India may be. applied, with great 
truth, to the colonies at large ; and more particularly to the ceded 
colonies, where the systems of law are derived firom foreign 
sources, upon the administration of which public opinion in 
England is a less efficient check than upon the English law 
abroad. A selection from the stores of MS. learning to be found 
in the records at the Cape of Good Hope, Ceylon, and at the 
West Indian Dutch colonies, might be published with great 
advantage : and the more distant settlements of New South Wales 
and Mauritius would derive great protection from the systematic 
promulgation of the judgments oi their respective courts, now 
left in almost uncontroUai possession of their neglected parch- 
ments, and too often abused, because unsuspected, judgment- seats. 

No school more needs public support than a school of short- 
hand writers ; from which might be selected good and well-paid 
reporters for the courts of India and the colonies. 

*' In America, (as we learn from a late publication*) law re- 

Erting is more and more provided for by the state governments. 
1831, the legislature of Illinois directed 150 copies of the 
reports of their supreme court to be bought by the public. In 
1830, Alabama voted 800 dollars a year to the reporter of the 
Supreme Court ; and the like occurs in most parts of the Union, 
in the best spirit of Lord Bacon'^s advice in England two centu- 
ries ago. 

^^ In America, as elsewhere, valuable law manuscripts exist, the 
careful publication of which would give certainty upon many 
points not likely otherwise to be rescued from the influence of 
doubt, and, worse — discretion. Such materials must abound in 
the United States upon a particular class of cases, as interesting 
to them historically as to Great Britain legally. Until the revo- 

• Mr. Howard Hioton's History of America, vol. ii. p. 358. 
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lution in 177^9 frequent appeals were made from the colonies, on 
various subjects, by petition to the king. These petitions were 
heard regularly at the Cockpit ; and, for the most part, the lead- 
ing lawyers of England were the advocates employed in these 
causes. The judicious course of Lord Somers in such a 
case, from Boston, has been noticed ; and Lord Mansfield is 
known to have had great practice there. The subjects being 
rarely interesting to the English bar, a very few reports of the 
arguments are published in our law books ; but it is clear that the 
agents of the transatlantic parties sent home large details of every 
thing that passed; and, in "desultory notices of Privy Councd 
causes in American books, there is proof that some of these details 
are preserved, as in Belknap^s and Hutchinson'*s Histories of 
Massachusetts, and in the collection of the Boston Historical 
Society ; to which society there were lately sent the printed briefs 
and petitions in the very curious Privy Council appeal of " The 
Last of the Mohicans,^^ an appeal which, in the fact of its having 
been seventy years before the English tribunal, furnishes a 
sufficiently clear illustration of one cause of the ruin of the native 
tribes. These Privy Council proceedings are important in the 
United States as matter of constitutional and legal history ; but 
to the existing English colonies the precedents which some of them 
would furnish of wise decisions, and the warnings which might be 
derived from the manifest errors exhibited in others, would be of 
the highest value.''^ 

'^In New England there are extant also manuscript law cases, 
taken before the revolution, by such a man as Josiah Quincy, 
whose short report, written from London in 1775> of a speech of 
Lord Chatham, is one of the most precious remains we possess of 
that ffreat man^s oratory .^^ 

^The manuscripts in England affecting America are numerous. 
One of Sir Matthew Hale^s, on the law of colonies, contams the 
following very curious passage : — " Concerning the plantations of 
Virginia, New England, Bermuda, and other islands and conti- 
nents towards the West Indies, and, also, our plantations in Africa 
and the East Indies, the course of their acqiusition was, that the 
king issued a commission to seize them : thus, Virginia and New 
England were seized in 4 Jac. I. ; Greenland and the northern 
plantations in 1 Phil, and Mar. pat. 3 ; the Carribbee Islands by 

Warner; and so divers others Presently upon the 

acquest the English laws are not settled there, or at least only 
temporary, till a settlement is made; and, therefore, we see, there 
administration of justice and iaw much differing from t}ie English 
laws, but the people carry with them those En^sh liberties which 
are incident to tnpir persons.'''' * 

* Lord Hale*t PrerogatiVa Regis.— British Museum— If argrave MSS* No. 81, p. 46. 
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Art. VIII. — The lAbrary of Entertaining Knowledge. Cri- 
minal Trials. — ^Vol. I., 12mo. — Knight London. 

The object of the author of this work has been to present to 
the public, in an attractive and popukr form, a series of trials, 
chiefly selected from the volummous compilation known b^ the 
name of the State Trials. It forms the 16tn volume of a miscel- 
laneous series, published under the superintendance of a society 
whose labours profess to be directed to the division of useful 
and entertaining knowledge. 

The work under review is obviously the fruit of considerable 
care and research, guided by a correct judgment, and aided by a 
familiar knowledge of our criminal jurisprudence. Whether the 
expectations of the society or of the author respecting the popular 
attractions of such a work be well or ill-founded, will best appear 
by the event ; but it cannot be doubted that there is at least a 
large class of readers to whose professional literature it will not 
fail to be deemed an interesting and valuable accession. 

The trials comprehended in this first volume begin with that of 
Sir Nicholas Throckmorton, in the reign of Mary, and conclude 
with the trial of Sir Walter Kaleigh, in me early part of the reign of 
James I. Three others intervene, which are selected from the inter- 
mediate reign of Elizabeth. The report of each trial is preceded by 
a short memoir of the party under prosecution, or, at least, a notice 
of such transactions of his life as tend to explain and illustrate the 
evidence produced at the trial. The account of the proceedings 
themselves is compiled from various sources, of which the most 
valuable and original are the MS. collections of the British 
Museum, and the unpublished examinations and documents in 
his Majesty^s State Paper Office. A few critical observations on 
the mode of conducting the prosecution, the doctrines advanced 
during the trial, the nature of the evidence, and the probable 
guilt or innocence of the party accused, close the case. 

From this outline of toe work it will be seen that it is Ir^ no 
means to be regarded as a mere popular abridgment of the State 
Trials, but is, in fact, a work which, as far as it extends, is more 
copious, accurate, and instructive, than the State Trials themselves: 
a circumstance which we are the more solicitous to make known, 
inasmuch as the unassuming form of its publication is hardly cal- 
culated to convey an adequate idea of its lust pretensions. 

The volume commences with a proemial dissertation, of which 
the greater and more interesting .portion is occupied in pointing 
out the leading features which distinguish the criminal procedure 
during the earlier periods of our legal history from the course and 
practice of the courts at the present day. The application of 
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torture in conducting preliminary investigations before the Privy 
Council, the nature of the evidence upon which the convicdon of 
the offender was usually grounded, the arbitrary exclusion of oral 
testimony wherever the interests of the prosecutor might be put in 
peril by its production, the total refusal of all testimony on behalf 
of the defenoant, and the unscrupulous use of confessions obtained 
by the most unwarrantable intimidation, and offered in evidence 
not only against the parties who made them, but even against those 
who were incidentally accused in them, form the principal topics 
of observation. 

_ • 

In addition to the well-known authorities on the early use of 
the rack in this country, the author^s researches have supplied 
him with several original facts illustrative of its history, which 
attest that, from the middle of the fifteenth century, until the 
Commonwealth, this method of extorting testimony from the 
lips of an unwilling witness, or a suspected accomplice, though 
uniformlv disowned and repudiated by the courts of law,* was 
habitually resorted to bv the privy councQ ; — ^nay, it is a remark- 
able, and very mortifying fact, that we find the same eminent 
persons, who have successfully vindicated the law of England 
Rom the stain of so senseless a cruelty, submitting in their capacity 
of privy councillors to act a part in the tragic iniquities which as 
lawyers or iudges they had strenuously denounced. ^' It is worthy 
of remark/* says Mr. Jardine, the author of the work.b^ore us, 
'' that in almost every instance of torture to be traced during this 
period, the name of Sir Edward Coke, the lawyer and patriot, > 
who in his writings inveic;hs so strongly against the practice, is 
found, either as a commissioner to execute this barbarous process, 
or, as a privy councillor, to direct it.'*' * 

It would be idle to attempt to reconcile the conduct and pro- 
festtons of such men with each other, or to uphold their consistency 
by all^nff that the proceedings of the king s ordinary courts were 
I'Wilated by a different law from that which governed the council 
table. Their expressions of unqualified disgust and abhorrence 
at the use of torture, and their absolute denial of its legality and 
constitutional spirit, forbid us to suppose that they intended to 
disclaim it only as a process of the common law, while they were 
prejpared to admit it as a warrantable and proper adjunct to the 
jurisdiction of the councU. Can it be conceived that a practice, 
declared by Lord Cokcf* to be repugnant to the great charter, 
should be deemed by him to be consistent and constitutional 
when administered by the royal warrant ? If he could think the 
mterests of humanity and justice were concerned in repelling from 
the courts of Westminster the scandal of so foul an usage, can 
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any honest reason be suggested why this virtaous indignation 
should evaporate when his serrices were required in die council 
chamber ? But, in truth, the love of justice, the spirit of inde* 
pendence, and those sound maxims of constitutional uberty which 
pervade the later writings, and distinguished the parliamentary 
conduct, of that great lawyer, were in mm principles of very tardv 
growth. They are rarely to be detected in tne labours of his 
official life ; and it seems probable that they never fully enanded 
into ripe and vigorous patriotism until the royal displeasure nad ex- 
pelled him from the service of the crown, and prompted him to the 
nobler duty of serving his country. 

There is indeed some reason to believe that the right of applying 
the rack, though unknpwn to the common law as a mode oi exami- 
nation, was considered at this time to be a legitimate appendi^ to 
the prerogative, to be exercised only by special mandate or the 
king in councU. The manner in which the question was pro- 
pounded by Charles I. to the judges in Felton'^s case, may thus be 
explained to import, that the king, beine willing to subject the 
prisoner to it, w^s desirous, if possible, of delivering him over to 
the ordinary courts for that purpose, instead of resorting to the 
extraordinary powers which he suj^posed himself to possess in 
virtue of his prerogative : ^* For/^ said the king, *^ if it might be 
done by law, he would^ not use his prerogative in this point.^ * 
If this interpretation be correct, it indicates something like a 
scruple on the part of the king to resort to so extreme a step with 
no other warrant than his own authority. It explains, too, what 
would otherwise be an unaccountable inconsistency, that the king, 
who appears to have spontaneously'^' proposed the appeal to the 
judges, should have continued to issue warrants for the application 
of tne rack, afVer the judges had expressed so decisive an opinion 
against its legality. The li^t authentic record of the practice is 
to be found in a warrant of the date 1640, still extant in the State 
Paper Office ; but the author has not been able to find any later 
traces of its use in this country. It will, however, be worth while for 
the author (if he shall think fit to pursue his researches upon this 
interesting subject of inauiry, witn a view to ascertain tne first 
introduction as well as tne final disuse of torture), to direct his 
attention to the following passage in the Diary of Pepys. *^Lord 
Sandwich told me of poor Mr. Spong, that beinff, with the other 
people, examined bdfore the king and council (they being laid, up 
as suspected persons, and it seems Spong is so far thougnt guilty 
as that they mtend to pitch upon him to put to the rack, or some 
other torture), he do take knowledge of my Lord Sandwich, and 
said that he was weU known to Mr. Pepys.^-r-Diary, Oct. 37' 166SS. 

* Riuhworth, cited p. 20. f See Rushworth, ib. 
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The authority of Lord Sandwich is too respectable to be 
slighted : it would therefore appear that if Charles II. did in fact 
depart from the usage of his predecessors, in this respect, there 
stiU prevailed within the precincts of his court, if not a positive 
animus reoertendi^ to the old practice, at least a very indistinct 
perc^tion of its ill^;«lity. 

With regard to the course of evidence observed at trials within 
the period under review, Mr. Jjardine adopts the opinion of those 
legal antiquaries who affirm that the trial by jury in its origin and 
early practice was in fact a trial by wUnesses^ summoned from the 
immediate scene of the supposed offence, to give information to 
the judge respecting the particulars of a transaction, which they 
were presumed to have seen or known. Hence, perhaps, the 
prsctice, which we shall hereafter have occasion to notice, m fining 
jurors for a false verdict, may originally have been analogous to 
the power exercised at the present day of committing a witness 
for manifest perjury or prevarication.* Hence, too, the uncere- 
monious treatment of the refractory Hampshire jury, summoned 
by^ Henry III. to discover the authors of certain outrages in their 
neighbourhood, and consigned by him to ^^ feed on doleful 
diougfats^ in the crypts of his castle at Winchester, was by no 
means so unreasonable an exerUon of authority as a modem jury 
miffht be inclined to think it.f 

The production of additional witnesses to supply the defective 
knowledge of the inquest, and to enable them to give a more satis- 



*Criin.Tiu]s»p.lia. 

t Fedt igitur dominut Res oonTOcare Ballivos H liberos ipiius comitatui, scilicet 
SdhamtoniaB. Et. ait illit, lonro resmdens intuitu : ^^ Quid est quod de vobis audio ? 
damor spdiatoiruni asocDdit ad me. Mecesse habeo descendere. Non est adeo ipiiimis 
comitatiu, Tel patria, in totius Anglis latitudine, vd tot fadnoribus maculate. Ubi 
cum praaens sum in ipsa dvitate, vd suburbio^ yd in loda oonteiminis, fiuntdeprasda- 
tioncs et homiddia. Nee hsBC mala suffidunt. Quin im6 ab ipds malefactoribua eunde 
qriiianantibus et tnebiiatis vitta mea propria a Mgu capUt diripiuntur et pneds patent 

senpinc! Quid uitenus tolerantur talia ? Pndet et taedet de fcctore hujuR 

ciritads, et partinm adjaoentium,'* &c Hoc autem erat in auli castri Winto- 

dcnda, p^^Nente Episcopo ipdus dvitatis W., et exdamavit Rex subito et hombilitcr; 
" Claudite ibres castri ; daudite oontmuo !**.... Electi sunt igitur ex ipsis Win. 
toniensibna et de oomitatn Subamtoniae duodedm, ut jurati de furibus, quos noverant, 
nomina ezprimerent. Et semoti super boc longum habebant tractatum. Erant autem 
beni costoditi. Et post diatumam ddiberatiodem vocati, nullam prorsus de furibus 
volneiunt Ikoeve mentionenu Quod multum Regi displicuit. Sdebat enim quod aliquid 
de eonsilio latronum sdebant Et ait Rex, quasi in furore irs concepts : ** Diripite 
bos subdolos proditores piaedpitateque ipsos in caioerem inferiorem ligatoe arctisdme. 
Retaccntenim etcdant quae deberent referre, ab Episcopo suo procul dubio exoommuni- 
cati. Eooe favor et consensus 1 Eligite mihi aUos duodedm de dvibus Wintooienubus 
et de eomitatn SubamtonisB qui nullatenos veritati lebelles super requirendis mibi 
dcpMrnstreot Teritatem.*' Advocati igitur alii duodedm, postquam perceperunt quod 
primi duodedm, quia Teritatem supprimebant, incaroerebantur tuspendendi^ cceperunt 
vdMnenter formidare, dioentes ad invioem, '' et noa dmile judidum subiemnSf a de 
▼eritate requidti quippiam supprimamus.*^ Et post longum et secretum sermonem 
qacm simnf habuerant procewerunt in medinm, et lesolutis unguarum vinailis multorum 

8 2 
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factory stateinent of the truth to the court, was an improyement 
gradually and naturally engrafted on this system, until at length it 
became the most yaluable and important part of the proceeding, 
although there is perhaps no assignable period at which this im- 
proyed practice can be said to haye entirely superseded the priyate 
knowledge of the jurors. It is remarkable, that although the 
modem theory of the trial by jury must haye been fully established 
long before the reign of Charles II., yet the decision of the Judges 
in Sushell's case (22 Car. II.), which settled the illegality of fimng 
jurors for an improper acquittal, distinctly recognises their right to 
found their yeroict upon any priyate information they may happen 
to possess ; for one of the reasons assigned for that decision by 
the court is founded on this argument, yiz. that howeyer strong 
the conyicting eyidence may be, the jury may yet be priyately 
acquainted with facts which may well warrant tneir beli^ of the 
prisoner's innocence.* 

The early abridgments and law books are remarkably deficient 
on the head of eyidence, so that there is little assistance lent by 
them in tracing the history of legal procedure as connected with 
this subject. We may, howeyer, infer from a passage in Sir 
Thomas Smith's Commonwealth, "^ that upon ordinary trials for 
felony it was usual for the witnesses to deliyer their testimony 
orally in open court. Yet it is certain that, for centuries, this 
usajje was so far restrained by the courts (at least in state prose- 
cutions), that the written examinations of parties, upon whose 
eyidence the prosecution was founded, were uniformly receiyed 
without requirmg the production of the witnesses tnemselyes. 
Without attempting to extenuate this pernicious practice, we may 
be permitted to obserye that the exclusion of vivd voce testimony 
on such occasions was so habitual, and was so cpnsonant with the 
maxims formerly preyailing,, not in this country only, but almost 
tiniyersally, that it would be in the highest degree unjust to the me- 
mory of many eminent men, who presided oyer our courts in those 
days, to impute to them any pecuhar seyerity of disposition, or any 
flagrant and unwonted iniquity, in refusing to depart from the 
established rules of criminal procedure. The yehement ihyec- 
tiyes which modem writers haye sometimes launched M^ainst the 
defunct instruments of injustice haye not always been rounded on 
due consideration. In forming a judgment of the conduct of men 



flirta et fadnora detezerant, quorum quamplures erant de oonfinibus partibus pnBdpae 
de AuUmay et de libertate Episcopi de Tantona. {Matthtri Parity Hut, Major, tub Ann, 
1249.) Some thirty or forty maleiVictors were eventually hang^ to the great relief and 
benefit, aa Matthew tells us, of the vicinity. Whether the jury were among the number 
does not appear. 
♦ See Vaughan's Reports, p. 147-9. . f Cited Crim. Trials, p. 25. 
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in past ages the maxim of Lord Coke ought not to be over- 
looked: — 

'< Judicis offidum est^ ut les^ ita tempora rerum 

Quaerere." 

Let them call to mind the observation of the sagacious Bacon, 
that there are vitia temparis^ as well as viHa haminis, and re- 
member that if time, and experience, and the exertions of patriotic 
men, and many political vicissitudes, have respectively contributed 
their contingent to the amelioration of our jurisprudence, the 
improved practice of the courts in modem times can afford no 
standard which can fairly and logically be applied to the conduct 
of Plantagenet or Tudor judges, to be the measure of their merit, 
or the criterion of their moral responsibiUty.* 

But though we are of opinion that the judicial character before 
the Commonwealth has occasionally been the subject of too sweep- 
ing a censure^ it is difficult for charity itself to suggest any pallia- 
tion for the treachery of those functionaries who were engaged in 
taking the examinations on which the verdict of the jury was to 
be afterwards founded. Many of the original documents, still 
preserved in the official repositories, and purportLo^ to contain the 
genuine confessions of the parties examined, ofrer instances of 
shameful omissions and suppressions. Some of these, of a more 
venial character, have no other apparent object than a political 
one ; whilst others are to be found m which the suppressed passage 
either materially qualifies the statement of the witness, or aflbcts 
his general credibilitv. Of the latter class we may select an 
example from the trial of the Earl of Essex, in which the examina- 
tion of Sir Christopher Blunt, offered in evidence on the part of 
the prosecution, forms the subject of the following commumcation 
from the secretary of state to the attorney-general: 

" S]r,«— I pray you, if possibly you can^ let not Blunt's words be read, 
wherein he«aith, that if he were committed any further than to the Lord 
of Canterbury's house, the Lord Keeper's, or Mr. Comptroller's, he would 
do, &C. My reason is this — it will show a spirit of prophecy, and, now 
confessedi leems a little to savour as if he did coin U, &c &c. 

** Your^s assuredly, 

" ROBBBT CbCTLL." 

The writer then suggests, in a postscript, the very words which he 
would have substitu^ : — *^ Methinks it might be in these words. 



* Hudfon, in hig treatise of the Star Chamber, strongly condemna the use of written 
deposttioiis :— '* Now, oonoeming the penons of witnesses examined in court, it is a great 
imputation to our English courts that witnesses are privately produced, and how base or 
simple soever they be, although they be Utte* dioftoforss, yet Uiey make as good a sound, 
bong read out of pi^er, as the best ; yta, although a lewd and hegguiY'fdikrw take, upon 
him the name and person of an honest man, and be privately exammed, this may be 
cttily overpassed, nor ea&ily found out,** &c.— 2 Collectanea Jurid. p. 200, 
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< that if he were not committed to any priion/ or in tome loch 
like ; or else wholly that portion left out ; but in anywise, let not 
these places be named, because it proved so em ffMfaetoT* 

The attorney-general seems to have adopted the latter sug- 
gestion, and the passage has becan accordingly ** wholly left out,^ 
in the copy read at the trial. 

The extraordinary latitude allowed in the admission of hear- 
sav evidence, will sufficiently appear by an instance on the trial 
of Sir W. Raleigh. In order to establish his treasonable inten- 
tions, one Dye^, a jMlot, was cidled, who deposed to the fcAow- 
ing effect : — << Being at Lisbon, there came to me a Portugal g^i- 
tleman, who asked me, how the king of Eiu^land did, and whettier 
he was crowned ? I answered him, that I hoped our noble kin^ 
was well, and crowned by this, but the time was not come when I 
came from the coast for Spain. Nay, said he, your kii^ diall 
never be crowned, for Don Cobham and Don Raleigh will cut his 
throat before he come to be crowned ! ^ t Yet this didum of an ano- 
nymous Portuguese gentleman at Lisbon was admitted to confirm 
the proofs of Raleifflrs conspiracy, on the miserable pretext that 
*^ it must perforce have arisen out of some preceding intelligence^ 
and show^ that his treason had winss ! ^ Preposterous as such 
testimon]r may appear at this day, it hardly edipses in absurdity 
the doctrine which had previously oeen laid down in Tl^omas^s case» 
viz.; that if Sir Thomas Wyatt deposed to a report which he had 
heard from John FitzwiUiams, who received it from Sir James 
Crofts, who had it from Sir Nicholas Arndd, who heard it from 
the prisoner himself, then Sir Thomas Wyatt was a good and suf- 
ficient witness to make up the full complement of proof within the 
statute of treasons.^ Nor was the court content to stop here, and 
confine the admissibility jof hearsay to the third or fourth gene- 
ration ; for the learned repo^r closes his enumeration of the di£> 
ferent links in the chain of evidence by a significant ^^ et tOBtera^ 
meaning (it b presumed), that the proof of a fact may be trans- 
mitted, unimpaired, from moufch to mouth, through an indifiMiU 
aeries of witnesses, and fitialfy di8chai)|ed into court by the hmt 
recipient with all the precision and certamty of an electric shock. 

We may observe, in passing, that the frequent admission of the 
loosest evidence at the period under review may he adduced to show 
that the progressive changes, which have been introduced into the 
administration of law, have not invariably tended (as some have 
sujmosed) to enlarge the rules of evidence. A slight acquaintance 
with legal history will supply many instances to confirm this im- 
pression. Thus the statute of James I., which restrains the ad-^ 
missibility of a tradesman'^s books to the period of one year after 



• Crim. Trial», p. 342, note. f Ibid. p. 436. $ l>yer, 99, b. 
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the entry made, seems to imply that the books had previously been 
admitted as good evidence per se, without any of the qualifications 
which the courts have since superadded. It is, indeed, to be doubted 
whether the maxims prevalent in a barbarous or uninformed period 
of society have a necessary tendency to narrow the rules tor the 
reception of evidence. The facility with which uneducated people 
lend their belief to the vaguest rumours and the most imperrect 
jproofs, would seem to lead us to an opposite conclusion. Scep- 
ticism is certainly not the attribute of an illiterate age, and is, 
perhaps, natural in none. ^^ The natural disposition,^ says Dr. 
A. Smith, ^^ is always to believe. It is acquired wisdom and expe- 
rience only that teach incredulity, and they seldom teach it enough. 
The wisest and most cautious of us all frequently give credit to 
stories, which he himself is afterwards both ashamed and asto- 
nished that he could possibly think of believing.^^ * 

After all, it must be acknowledged that the administration of 
justice in past times, in this as well as other countries, is not to be 
seen to the best advantage, and in its most amiable point of view, 
upon the trial of offences against either the subject or the sove- 
reign. A prisoner who lies under the charge of any flagrant crime, 
is already, in vulgar estimation, more than half convicted ; and 
the law has, in too many instances, been framed in conformity with 
the popular prejudice, denying to the prisoner the most e^ctual 
means of defence, and supplyuig too readily the instruments best 
adapted to ensure conviction. In prosecutions conducted at the 
instance of the sovereign power, the prospects of the accused were 
still more unpromising. In the numerous cases that occurred 
under the Tudor and Stuart princes, before the Commonwealth, 
there are hardly more than two recorded instances of acquittal ; so 
that the unhappy victim of state suspicion, as he passed through 
the portal of justice, might well be admonished, ** to leave all hope 
behmd !^^ In such cases, where the sole object of the proceeding 
has been to extinguish a refractory subject, or to impose silence on 
his inconvenient loquacity, it is, indeed, to be expected that we 
should find the rules of evidence expanding or contracting them- 
selves with a facility precisely adapted to the single end in view. 

Another prominent feature in the trials before us is, the practice 
of receiving the confessions of accomplices as evidence, not only 
ac^ainst the parties making them, but also against third persons, 
irhom the confessions incidentally implicated. The rule, as laid 
down by Sir Edward Coke, and recognized by Lord Ch. J. Fop- 
ham, in Raleigh^s case, is expressed m these terms : ^* Of all proofs 
the accusation of one who, by his confession, accuses* first himself, 
is the strongest It is more forcible than many witnesses, and is 

* Smith's Moral ScntinienUt, part vii. sect. 4.. 
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as the inquest of twelve men.'' (See Sir £d. Coke, p. 406^ and 
Lord Ch. J. Pophani, p. 420.) • 

The author justly conjectures that this doctrine originated in 
the ancient hiw of approvement, by which a confession, duly and 
formally taken under certain circumstances, countervailed the find- 
ing of a ffrand jury, and was of itself sufficient to put any party, 
incidentally accused in it, upon his trial before a petty jurv. Yet 
it is obviously no le^ptimate consequence, that matter, sufficient to 
dispense with a previous presentment, ought, therefore^ to be ad- 
mitted upon the trial, not only as evidence, but as the strongest 
possible evidence. It might as logically be contended, that a true 
bill found by a grand jury ought to be strong evidence to the petty 
jury of the offence alleged in the indictment. If the confession of 
an accomplice, under such circumstances, be evidence at aUy it is 
on principle sufficient evidence to convict ; and thus, a case might 
be easily conceived to occur in those days, when approvement and 
torture and written testimony were the fashionable modes of inves- 
tigation, in which a prisoner might be deprived of the protection 
of a grand jury, arraigned, tried, convicted, and hanged, upon the 
single authority of a paper revised by the privy council, perused 
and settled by the attorney-general, and signed bv an accuser 
under the immment peril of being handed over to the strict em- 
braces of the scavenger's daughter^ or of having his person gra- 
dually protracted by the ^^ gender'' persuasives of the maiden in 
the Tower, f 

Whatever be the principle on which the admissibility of these 
confessions was founded, and however exceptionable it may appear 
to those who are familiar with the system of rigorous exclusion now 
prevalent in our courts, yet Raleigh and others, who suffered under 
the operation of this rule, cannot, in this respect, be regarded as 
the victims of unwonted hardship, unknown to the law in the case 
of ordinary offenders. Staundford, who wrote his book long before, 
and Dalton, whose work on crown law was published many years 
after the trial of Raleigh, contain passages which give coilntenance 
to the same doctrine. Nor, indeed, was the admission of such evi- 
dence wholly at variance with principle, or unsupported by plau- 
sible reasomng. It was argued that they whose story inculpated 
themselves, could have no probable motive for inventing it ; and 
that, the whole of it derived credit from this circumstance. The 
doctrine bears some analogy to that class of cases in which entires 
or declarations against interest are daily admitted as evidence ifUer 

• See alio the paaaage in Hale's H. P. C, yd. iL p. SS4. 

f See these modes of torture described in the note^Xirim. Trials, p. 82. It i^ipean 
that the commiisioners, &c. were always specially enjoined to handle their instmments 
*'.in as charitable a manner as might be," (p. 15), and ip begin by " using the gentler 
torture first, ei tkper gradut ad imai** (p. 16, 17*)' 
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r, although the alii against whom they are offered have neither 
the advantage of cross-examination, nor the security of an oath. 
It is clear, however, that so long as the party- whose confession 
implicated the defendant continued within the power of the pro- 
secutor, and might have been produced in court, his written testi- 
mony was entitled to little credit; and the reason assigned by the 
judges for refusing to hear him in person, vis. that *^ he might re- 
tract what he had formerly saidy'^* was precisely the very reason 
why his personal presence ought to have been required. 

In readmg the trials in the volume under review, there is one 
peculiarity in the course of evidence, which (contrary to its ordinary 
tendency) seems to offer an advantage to the prisoner not enjoyed 
by a defendant according to the present practice. The case oil 
the part of the prosecution is usually opened, and the proems are 
produced, piece-meal ; and the defendant is permitted to reply to 
each head of charge, and to comment upon the proofs separately, 
before his memory becomes distracted by the multiplicity of the 
matters adduced a^inst him. It is, perhaps, not quite clear that 
this course is an ehgible one on general grounds, or likely to be 
always beneficial to the party accused ; but it is certain that it was 
conceded by the court as an indulgence, and as such was solicited 
and received by the prisoner. 

We conclude this sketch of criminal procedure, as developed in 
the volume before us, by extracting from the Journals of the 
House of Commons part of a curious document, disclosing the 
practice of the Scotch courts in the reign of James I., which 
reflects some light on the contemporary usages of both coun- 
tries in criminal cases. The entry on the Journals bears date the 
4th June, I607. 

*^ In Scotland criminal causes are not governed by the civil law, but 
ordanes (f) and juries pass upon life and death, very near according to 
the law here (L e. in Eneland), which jury being chosen out of the four 
halfs about, i. e. out of idl places round about that are nearest to that 
part where the fact was committed, the law doth presume that the iiiiy 
may the better discern of the truth of the fact by their own knowledge ; 
and therefore are they not bound to examine any witnesses, except out of 
their own disposition they shall please to examine th^m, in favour of the 
party pursuer, which is likewise very seldom, or almost never used ; but 
not lawful to be done in favour of the defendant. 

-'' It is of truth that the judge may, either privately beforehand ex- 
amine ex officio such witnesses, as either the party pursuer will ofier 
unto him, or such others as in his own judgment he thinks may best in- 
form him of the truth ; and then, when as the jury is publicly called and 
admitted, he will cause these depositions to be produced and read ; and 
likewise, if the party pursuer desire, then any witnesses there present to 



• Criiu. TmU, p. 427. 
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be <»*— "<~riij lie will publidj do it» in presenee of tbe joiy^ and both 
parties; but never in the defendant's favour, &c. 

'' So to conclude, to admit witnesses, especiaUy in favour cf the party 
defendant, and in criminal causes, is against the English law, the Scotch 
law, the civil law, and the law of fdl nations," &c.— 1 Coatm. Jtmm, 
Pb878- 

We shall forbear to examine in detail the proceedings on the 
several trials reported in this collection, although many reflections 
surest themselyes on the perusal ; but we refer the reader to the 
ju^ious observations and notes of the editor, which will be finmd 
to accompany each case. The most cursory glance at them will 
conyince him, that regularity of procedure (according to the pre- 
sent notions of that term) was uttmy unknown to all parties at the 
period in question. The trials present a scene of continual alter- 
cation between judges, commisrioners, counsd, and ciilprit, in 
which it is difficult to say who is mo^t contributory to tne con- 
fusion. The acquittal of Sir Nicholas Throckmorton, whose trial 
stands first in the series, is nearly a solitary instance c^the escape 
of a state offender; and his case is, in this respect, the more 
remarkable, as ** there is little doubt,^ according to Mr. Jardine, 
<< that he was deeply engaged in the conspiracy,^ with which he was 
charged. * His acquittal seems chiefly due to the extraordinary 
address and ability displayed by him in the prepress of the cause, 
seconded, doubtless, by a strong sympathy with the sentiments he 
was known to entertain on the subject of the queen^s Spanish alli- 
ance. In the course of the trial, the declarations of a person of 
the name of Fitzwilliams became the subject of hearsay evidence ; 
upon which Fitzwilliams, who was present in court, offered himself 
as a witness on behalf of the defendant, to disprove the language 
imputed to him. It is hardly necessary to say, that this tender of 
voluntary testimony against the crown, seems to have been re- 
ceived with the indignation due to such an audacious and unheard- 
of proposal. The court sharply rebuked him for " a busy fellow/ 
ana forthwith ordered him ^^ to go his ways^ about his busines8.f 
Fitzwilliams was, indeed, fortunate in having incurred no heavier 
penalty by his officious benevolence than that of simple elimina- 
tion. Dalton tells us an anecdote of a witness, who attempted a 
Eious &aud on a similar occ^ion, for which he got more roughly 
andled. ** Popham, Ch. J., at Cambridge assizes, tempore F£za- 
beth, committed one to prison who, upon the trial of a felon, called 
but that he could give evidence for the queen, and when he was 
sworn, he gave evidence to acquit the offender,'' j 

The heavy fines imposed on the jurors who acquitted Throck- 



* Crim. TrialB, p. 55. f Ibid. p. 87. : Dalt. J. Jt»., chap. 165. 
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mortQii, * are the subject of some comments at the end of the 
report, which we mereW notice for the purpose of adverting to a 

Cssage in Hawkinses Crown Law, apparently adopted with appro- 
tion by the author, who tells us, that juries *^ persisting m a 
verdict contrary to the direction of the court in matters cflaw, 
«re still liable to be fined.'"t The case, hypothedcally put by 
Hawkins,! of a jury specially finding the fiM^ts and then giving a 
general verdict contrary to such findmg, is hardly intelli^ble, and 
u certainly so improbable, that it is not wordi discussion. But 
the general proposition, broadly stated as above, is not only at 
variance with the opinion of Sir M. Hale,§ but with the more 
venerable authority of Littleton and his commentator, from whom 
we learn, that ^^ where the inquest may give their verdict at large, 
if they tviU take wpon them the knowledge of the law upon the 
matter J they may give their verdict generidly. || 

The functions of juries, and the extent m their legal responsi- 
bility, whatever doubts may have formerly prevailed, have been 
put on so clear and satisfactory a footing by the judgment of the 
court in Bushell^s case, that there is little probabinty of any future 
question arising upon the subject A general verdict is in the 
nature of a judicial act. In some^ases the law provides means 
to rectify manifest error ; but in no case, within recent times, have 
the courts exercised, or claimed to exercise, a right to impose any 
penalty on the jurors who concurred in it As long as they are 
acting honestly within the limits of their jurisdiction, juries are 
protected by the same immunities which belong to other judicial 
characters ; and however erroneous or absurd their verdict may 
be, we can see no sound principle to justify punishment, unless it 
can be distinctly traced to corrupt motives, or improper practice, 
or a total disregard of their deliberative duties.^ 

The case of the Duke of Norfolk, besides the usual routine of 
hearsay evidence and extorted confessions, contains another sin- 
gular example of irregularity. The solicitor-general alludes to a 
certain disclosure mcde through the medium of a foreign ambas- 
sador to the Privy Council, and ^< not meet to be uttered in open 
presence (" and ror the particulars of it he refers the peers, by 
whom the duke was tried, to those among them who were mem- 
bers of the council. ** A species of evidence so manifestiy unfair, 
according to modem ideas m justice, seems to have proouced no 

* ^ Not fo ftw M forty juries luiTe been pnnished in this ocmrt for peijiuy in tfadr 
▼erdicts within fifty yean." Hudson, Treat of Starchamber, p. 153. 

-^ Grim. Trials,_p. 118. 18 Hawk. ch. 28, §21. 

§ lUd. 8 Hale, P. C, di. 82 and 43. || Litt. § 368. Go. litt. 288, a. 

% Bribery ; the reception of private eridence from Uie parties ; deciding the Terdict 
by tossing up, &e. are examples of misconduct justifying punishment. The remedy by 
iMaUU bong obsolete and inapplicable to criminal cases, is not worth mentioning here. 

•* Grim. Trials, p. 210.11. 
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remonstnuiGeoii thepart of the piisoiier; ikht, indeed, was it much 
at Tariance with the usa^ among jurors at a time when they were 
permitted to ground their verdict on piiyate information communi- 
cated from one to the other. In the case of Graves and Short,* 
one of the jury in a civil cause, on withdrawing from the bar, 
produced to his companions a piece of documentary evidence out 
of hb own private possession. This was objected to in the court 
above ; but they affirmed that *^ he might show them anything 
which he knew, or produce to them any evidence *< he had about 
him before,^ provided it did not appear to be furnished to him by 
one of the parties. Sir Matthew Hale, indeed, calls such conduct 
<'a fineable misdemeanour^ (2H. P. C); but this is clearly 
^ doctrine of much later origin, and is not warranted by the autho- 
rity which he dtes. 

The duke^s partidpation in the . Rudolphi conspiracy, n^hich 
made part of the charge against him, though not estabhshed by 
any proof that could be deemed satisfactory at the present day, 
is, perhaps, the only part that could warrant the prosecution. 
The address of Wilbraham, attorney-general of the wards, on the 
part of the crown, is able and spiriteo, and has the good fortune 
to be remarkably well reported. 

Th^ trials of the accomplished Essex and the famous Raleigh 
dose the series. The former is one of those cases in which a 
seditious riot was converted into a constructive treason, and it has, 
accordingly, been the subject of frequent criticism and comment 
among the writers on crimmal law. That Essex was at least guilty 
of a high misdemeanour cannot admit of a doubt ; but there is 
reason to believe that the peers who tried him were reluctantly 
induced to convict him of high treason. ^^ I have heard,"" says 
Hudson, 'f that Henry, Earl of Lincoln, in a private discourse 
-sa(id that the Earl of Essex^s insurrection in London was but a 
roul, but that he durst not hut find it treasonT*-^ 

ThC' trial of Ralei^ is already familiar to most readers ; but 
the report of it in this collection is far more full and satisfactory 
than any previous account. The letters and minutes which com- 
pose the sequel to the trial will be read with deep interest. 

In concluding our notice of the contents of this volume, we shall 
pick out and present to the reader a few choice flowers from the 
characteristic oratory of Sir Edward Coke, who exercised the office 
of attorney-general on the occasion of the two last trials, with little 
credit to ois moral character, and but slender accession to his pro- 
fessional reputation. 

On the prosecution of Essex, Sir Edward enforces the doctrine 



• Reported Cro. Eliz. 616; 2 Rd. Ab. 715. 
t Treat, of Starchamber, p. 85. 
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of constructive treason, by referring to the insurrection of the 
Kentish labourers on the alleged grievance of wages ; — ^to the case 
of the London apprentices, in which a conspiracy to whip the 
lord-mayor was adjudged an overt act of compassing the queen^s 
death ; — and to the cases of Bradshaw, a miller, and Burton, a 
mason, who had conspired with others to throw down inclosures 
for the maintenance of tillage. Our learned attorney-general then 
proceeds, in manifest emulation of Cicero, to address the court in 
the following flight of elaborate eloquence : — 

'^ If then^ labourers assembling together and devisine to overthrow 
the laws respecting their wages ; — if low apprentices^ nsmg to resist the 
whipping of their fellows ; — ^if millers and masons^ poor mechanical per- 
sons, intending to overtlurow indosures, shaU be said to be guilty of 
treason in devising the death and destruction of the king;-*\imat shall 
we say when so many earls^ barons> and knights^ having assembled, on a 
sudden, three hundred or four hundred persons, and expecting a multitude 
of followers, in a settled government, do intend to take — not a slender fort, 
but the Tower of London ! to invest — nol a mean village, but this great 
city ! to surprise— no^ the mansion of the lord-mayor, but the sacred 
palace of the queen ! This must needs imply the death and destruction 
of the queen, and is higher than the highest treason ! How much the 
possession of the Tower of London by any subject doth concern her 
migesty, your lordships may judge ; yet the possession of the city, which 
she hath more affectionately loved and respected than any of her pro- 
genitors, doth much more nearly concern her. And though the sur- 
prising of her court, where her royal person is, in such manner as you 
shall hear, is, of all these attempts, the most dangerous ; yet such is the 
godly care of her majesty for the good of her subjects, that the change 
of her blessed government by such a Catiline, popish, dissolute, and des* 
peraie company that should have despoiled and dishonoured her good, 
loyal, and rich subjects, — this should be more perilous to her than her 
own safety." pp. 317-18. 

It is observable, that the choice and collocation of the epithets 
in italic appear, from the MS. copy of the speech still extant, to 
have given infinite trouble to the learned composer, who has evi- 
dently erased, altered, and re-written them five or six times over. 

The following passages are extracted from the opening speech 
of the same attorney-general on the trial of Sir Walter Raleigh. 
The address in this case, as in the last, is obviously a laboured 
composition, and was doubtless intended to exhibit a felicitous 
union of argute and discriminative rhetoric, with the profoundest 
learning and the most impressive eloquence. The exordium, in 
which he apologises for tne irreVerent mention of *^ kings and 
tetrarchs,^ is cidculated, we suppose, *^ to beget an awAil atten- 
tion'" in the audience. 

" Before I enter into this cause, my lords, I must take this caution. 
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that in the' namtion of these treaaoiif , we of tlie ImgiemmalmKf 
often make mention of potentates and penonB of great place; )ret it is 
not we who do this of oar own heads; for we^ piOKSsing the bw, most 
spmh reverently of kings and great men ; we oalj rqpeat what Uie Lotd 
Cobham and Sir Walter Raleigh have asid leroec t ing them. Thissreat 
and honooiahle assembly doth look to hear this day» what before oath 
been carried on the rack of scattering rratarts; ami we shall iMom, hf 
evidence, make a plain discoveiy to 70a of as ffreat and secret, bat as 
foul, treasons as ever were imagined, Towaras these oflfenden diere 
hath been done nothing rigorous^ — nothing unnaturally— Clothing pre- 
cipitately : not risorously, because no torture hath been used ; not unna- 
turally, because tae brother was not pressed (further than he would) to 
tfbcuse the brother; not precipitately, because of the long time his gra- 
cious majesty hath premised before he would Ining them to their arraign- 
ment« 

'' Unto all great mischiefs there be ever three inseparable incidents: 
the first is imitation ; the second, supportation ; the third is defence ; 
within these three fall all Sir Walter Raleigh's treasons ; for his is the 
treason of the nuii ir, the others were the bye, &c. 



Your lordships will see that aU these treasons, though they consisted of 
several points, closed in together, like Sampson's foxes, which were 
joined in the tails, though their heads were severed. But die Lord Grey 
went further than the bye; for at the king's removal from Greenwich, 
at Midsummer, he and a hundred sentlemen were to pretend exhibiting 
a petition, but, in fact, they intended perdition, namdy, to surprise the 
king ; but fearing the papist's party was too strong for him, he deter- 
mined to stay tin he had gotten forces intended him from the Low 
Countries. You will observe, my lords, that in these treasons, they had 
procured a jargon, a watchword ; — ^in pretence, bonum in se, the king^s 
safety, but in intent, malum in se, the king*s destruction. This, by way 
of imitation, is the common trick of all traitors; and you will find that 
in the tragedies of all the treasons that have hitherto been enacted, the^ 
hath always been a cruel and bloody catastrophe, one thing having being 
pretended and another accomplished ! • . . . 

" Now, my masters of the jury, I come to your chai^ : treason is of 
four kinds, treason in corde, which is the root of the tree ; treason in ore, 
which is the bud ; treason in manu, which is the blossom : and ti^eason in 
consummatione, which is the fruit. In the case in hand^ you shall find 
the three first of these ; these traitors being prevented before the con- 
summation of their mischiefs ; but though prevented, they are still trai- 
tors in corde, in ore, et in manu, and though their practices have been 
secret, they are still treasons. But this case exceedeth in wickedness all 
that ever went before, in two things, in determinationejinis el in elecHone 
mediorum. For it was said by these traitors,' that ' there would be no 
safety in England until the fox and his cubs were taken away,' meaning, 
antil the king and all his royal issue should be destroyed. Therefore in 
this treason the mischief exceeds the punishment and the terms of law ; 
for tlib is not only crimen kesa; viajcstatis, but exlirpaias majesiatis 
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et talius pry^emei sua : for not only the king> but all his posterity were 
to be cut off! I fiball not need> my lords, to sneak any thing concerning 
the king, nor of the bounty and sweetness of his nature ; whose thoughts 
are innocent ! whose words are full of wisdom and learning ! and whose 
works are full of honour !" pp. 402-6. 



Aet. IX. — The Dogmas of the ConstUution. Four Lectures^ 
being the Ist., 10th., 11th., and 13th., of a Course on the 
Practice and Theory of the Constitution^ delivered at King* s 
College J London^ in the Commencement Term of that Institu- 
tion. By J. J. Park, Esq., Barrister at Law, and Professor of 
English Law and Jurisprudence. 8vo. London. B. Fellowes, 
1832. 

Professor Park, the *^ promoter of the nascent school of in- 
ductive politics, or observational political science,^ as he terms 
himself, has made, according to his own account, a great discovery, 
which he has promulgated to the world in a work bearing the above 
striking title. He has discovered that every body, but himself and 
Lord Dudley, has totally mistaken the nature and genius of the 
English constitution, the excellence of which consists in the exist- 
ence of a corrupt House of Commons. This is the whole scope 
and aim of the four lectures before us. 

Previously to our examining the merits of the professor^s dis- 
covery, let us say a few words as to the object of the publication. 
In various parts of it Mr. Park disclaims all approach to party 
spirit. He tells us that he is neither ^^ Whi^ nor Tory,^' '^ neither 
Ueform^ nor Anti-reformer.'*^ That by Whigs he has been called 
a Tory, by Tories a Whig ; " perhaps the best proof that he is 
independent of either.'''' Above all, he is anxious to assure 
his readers that he was a decided enemy of the Castlereagh 
administration. When we read these disclaimers we at once sus- 

Eicted the truth of the case, and we were prepared for wHat ^^ the 
o^mas^ soon appeared to be — a pamphlet against reform. AVe 
have no objection to Professor Park writing against reform — on 
the contrary, we should be sorry to see him array himself under 
the banners of its supporters — but we do object to his permitting 
himself, in his responsible character of lecturer to a great public 
institution, to become the organ of a party — the preacher of party 
politics. 

How does the case stand ? Mr. Park is appointed Professor of 
English Law and Jurisprudence at King'*s College. He delivers 
a course of thirteen lectures on the Theory and Practice of the 
Constitution. During the progress of it, he takes what he con- 
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ceives to be a norel and inffenious view of the constitation, and 
that view is in direct opposition to the opinions of those who regard 
a reform in the representation of the people as necessary. Now it 
happens that this question was treated of by the learned professor 
in dififerent lectures in different parts of his course. Draggmg them 
then from theur companions, tne first, tenth, eleventh, and thir- 
teenth lectures are now stitched together in the form of a pamphlet, 
which might, with propriety, have borne the title of ^* a Contre 
prqfei to the Reform Bill,^ but which ou^ht not to have been pre- 
sented to the world, as containing the debberate opinions of a I*ro- 
fessor of Jurisprudence. We are told that the lectures ** are made 

?ublic at the urgent desire of several of those who heard them."*^ 
?he ^^ urgent desire^ is easily understood ; but if any doubt could 
exist, that the " Dogmas^ are a mere party publication^ it would 
speedily be removed by the following modest little annunciation at 
the end of the work : 

** In condusion of these hasty remarks^ snatched from far other- cares, 
I beg to suggest to those^ who entertain the Same views of this momentous 
subject as myself^ the following as a form of declaration, in which the 
pedoHar grounds of their opposedness to the Reform Bill might be dis- 
tinctly recorded." 

What are we to think, after this, of the professor'^s candour, 
when he declares, that " neither Reformer nor Anti-reformer would 
define his school of politics ?" Pref., j). xvi. What are we to think, 
after this, of the sincerity displayed m the following passage ? 

" Gentlemen^ I am not going to argue eitheryor or against the Reform 
Bill : firsts because I do not yet knew, certainly, any more than any 
body else, what the effect of that bill will be upon the real or practical 
constitution of this country, as distinguished from the non-existent the- 
oretic one; secondly, because I should, probably, have no common lan- 
fiage with either the opposers or maintamers of it ; and, thirdly, because 
do not choose to incur the imputation of making this College a place 
for the agitation of party politics." 

Now this is admirable. — The professor is not going to argue at 
all about the Reform Bill, and yet the whole of his tract is directed 
to that subject, and to that only.— -How, if he ^^ was not going to 
argue [and did not argue] either for or against the Reform Bill,^ 
how could he ask the persons (as he does at the conclusion of his 
pamphlet), ^' who entertain the same mews of this momentous 
question as himself^ to sign a declaration, ^^ in which the peculiar 
grounds of their opposedness to the Reform BUI might be dis- 
tinctly stated P^** Let it be remembered, too, that he promulgates 
this declaration after a confession that he does ^^ not know what 
the effect of the bill will be :*" so without being able to form any 
opinion as to the efiect of the measure, he thinks fit not only 
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reoord his own oppoddon to it, but to ask other persons to do the 
like. With the professor'^s second objection to meddling with the 
matter of reform we perfe<;tly agree; for we fully believe that, 
pediaps, with the exception of Sir C. Wetherell, he nas no common 
language with either tne opposers or maintainors of. the measure. 
But Mr. Park does not ^' choose to incur the imputation of making 
the College a place for the agitation of party politics.^^ Has he 
then the perfect simplicity to believe that any one can read his 
<< Dogmas,^ and not at once perceive that Professor Park has be* 
come the pamphleteer of a faction ? 

The professor^s new view of the constitution is exhibited in the 
following passage : 

*' t intend^ therefore^ when I come to the rationale of the constitution^ 
to treat of it upon the basis of its realilies : namely^ that for the last 150 
years at least, there have been two concurrent, but essentially different, 
constitutions existing in this country, though without any express 
recognition of the fact ; the one in substance, the other in form only ; 
that during all that period the powers of government, which were pre* 
▼iously carried on by force of the prerogative, have been essentially and 
substantially exercised and carried on in the House of Commons, as the 
great public council, and thence in the face of the country, which has 
thus come to take a part, and exercise a voice in every act of the cabinet ; 
that as a necessary condition to the concurrent preservation of the theo^ 
relic constitution, in which the supreme power is supposed to reside, in 
the three co-equal elements of the crown, the aristocracy, and the com- 
monalty, each of these elements has come to be represented (by whatever 
means that were effected, and it is no part of my business to defend the 
means), in the Commons House of Parliament, in which the supreme 
power had concentrated ; and that, as a consequence, collision between 
these several elements out of Ike House, has no longer happened, except 
on extraordinary occasions, because their battles have been fought, and 
their trials of strength made in the House'' p. 7* 

That this representation of the ^^ co-equal elements of the crown 
and aristocracy'^ in the House of Commons, is considered by Mr. 
Park to be the grand .feature of the English constitution, appears 
from his preface, in which he says, 

*' If we were not now in actual peril from the results, it would be 
surpassingly ludicrous that book-makers in succession should have ex- 
pended their strength in lauding the practical excellence of a constitution 
which had attained whatever it did possess of practical excellence, pre- 
cisely by a total departure from that theory of action to which they 
dotingly attributed it. And yet Montesquieu, Blackstone, and De Lolme 
are the books which statesmen themselves have applauded, and recom- 
mended to the rising generation. Quos Deus vuUperdere prius demenlal." 
p. xiiL 

Thus we learn that whatever the constitution possesses of prac- 
tical excellence it derives from the representation of the crown and 
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of the aristocracy in the House of Commons. This is the doctrine 
which the expounder of English law in King'^s CoUege, London, 
has thought lit to promulgate for the benefit of his disciples. Not 
meeting with similar views in the works of previous writers, he does 
not hesitate to attribute fatuity to those by whom such works are 
recommended, forgetting how easily the prius dementat may be 
applied to himself. He is surprised (we are not), that no one but 
Lord Dudley, should have ** made an approximation^ to this 
'^ actual verity,^ during the late debates on the subject of the 
Reform Bill ; and he evidently conceives himself to be the first 
writer on the constitution, who has given anything like a true ex- 
position of its theory. Does the learned professor really imagine, 
that he is the only person who has pointed out the system of in- 
fluence under which the government of this country nas been so 
long conducted ? Why, there is not a single writer, who has ever 
put pen to paper within the last century, on the subject of the con- 
stitution, who has not called the attention of his readers to the 
fact. In one respect, indeed, Mr. Park differs from his prede- 
cessors, when he converts that which is an abuse of the consti- 
tution into a component principle of the constitution itself. 

With an assumption of historical learning (of which his readers 
will judge), Mr. Park tells them that he shall ^^ proceed at once to 
the historical details which belong to this part of the subject, in 
order to show how, at the various periods of our constitution, the 
government has been carried on — what share in it the le^slature 
has enjoyed — ^how that legislature has originated — and how it has 
•arrived at its present position."" These ^^ historical details^^ consist 
of a few bald extracts &om Mr. Palgrave and Sir James Mack- 
intosh, referriog solely to the origin of the House of Commons ; 
not a word is said of the period when the crown and the peers 
begaii to create an interest in that assembly ; not an authority is 
cited to show that such an interest was ever recognized ; and so far 
from tracing the manner in which ^^ the legislature arrived at its 
present position,^ the professor wisely takes leave of his subject in 
the reign of Henry III. We should observe, that this forms the 
conclusion of the eleventh lecture, and is followed by the thirteenth. 
What is contained in the twelfth we have no opportunity of know- 
ing. Perhaps it makes the whole affair very clear. 

The advantages supposed by Mr. Park to be derived &om the 
influence of the crown and the aristocracy are two: first, that 
adequate power is secured to the government, ^' to conduct the 
civil administration of the country, according to the best and most 
enlightened opinions, even in opposition to popular or superficial 
notions prevalent at the time amongst the community;^ and 
secondly, that it seciures " the political government and civil ad- 
ministration of the country to the most talented men of the great 



1832.] The DogmoM of the QmMiuikm. S7I 

mrtiefl, into whidi this ooontiy has long been divided.^ The 
latter idea he' again ea ywao ea in the following sentence : — *^ For 
the many to choose their own statesmen, is as absurd as for school- 
boys to choose their own schoolmaster. This seems to proTe the 
necessi^ of a permanent aiistocncy of talent; not aelf-ekded^ 
bat eelf^decHng.'^ 

The TaguMiess of Mr. Paik^a reasoning renders it exceedingly 
difficult to discoTer what is the precise nature of that scheme of 
ffovemment, with the excellence of which he is so much enamoured. 
What degree of influence are the crown and the aristocracy to 
possess in the House of Commons ? Are a migority or a minority 
of the seats to be filled by the nominees of government and m 
the lords ? From the language used by the professor^ in the form 
of declaration, given for the benefit of the Anti-reformers, at the 
conclusion of his lectures, it would seem that the crown ought to 
name a majority of the Commons : ^^ that usage^ (of ^^ carrying on 
the administrative government of the country in parliaments^) 
^^ necessarily depencb, for its practicability, upon a moderate prC' 
ponderance of the Influence <n the crown in tne houses of parlia- 
ment^ so as to preserve the government there carried on from fac- 
tious intrigue, and daily and capricious opposition, and to preserve 
that opposition for occasions of real misconduct or miqudgment.^ 

Now we cannot but admire this scheme of government* The 
crown is to possess ^* a moderate preponderance^ of influence in 
the House of Commons, that is to say, such an influence as will 
enable its ministers to carry such measures as they may deem 
proper, by the voices of their own nominees. Let it be granted^ 
that the government will be thus preserved from intrigue and capri- 
cious opposition ; yet what remedy is there against that gove^onent 
in cases of misconduct or misjudgment P It matters not how mo- 
derate the preponderance is : if the influence of the crown pre- 
ponderates at all, it will carry ministers through evil as well as 
through good. What is there to prevent a wicked administration 
from filling their .seats with their own profligate retainers, anxious 
to uphold them in every scheme of public villany ? Whence is 
the ^^ opposition to real misconduct or misjudgment^ to proceed ? 
Who are the judges of those delinquencies ? — the members of that 
House, in which the influence of the delinquents themselves mo^ 
derately preponderates. Is it not an insult to the understanding 
of any man, to request him to sign such " grounds of opposedness'^ 
as these ? 

" But,"" says the professor, ** my scheme of constitution is the 
only one that can give stability to government.'*' It does, indeed, 
comer that stabilitv which consists in irresponsibility. Who is to 
oppose the acts of a mmister, ever confident of a majority in the 
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House of Commons ? What remedy does such a scheme of go- 
vernment leave to the people ? With no constitutional means of 
opposition afforded them, they must, and they will, when the bur- 
then becomes heavy enough, find their own method of redress. 
This is what Professor Park calls ^^ preventing a collision.^ 

Let us now consider whether the system m corruption insures 
that ascendancy to talent which Mr. Park attributes to it. This 
argument, like his others, is scattered through his lectures- in 
various places. At p. 37, he introduces it with the following start- 
ling assertioti : — " One man can do that which another man cannot 
do ; and that is the whole matter. — ^Any system, then, of govern- 
ment, which should not adequately provide for this superiority or 
ascendancy of gifted individuals, by conferring upon them adequate 
power to give effect to their own talents in the administration of 
the scientific part of government, would overlook the conditions 
under which all other sciences are carried on, and which are essen- 
tial to their prosperity.^ In another place, the professor again 
urges the argument in favour of the men of talents. '* The prac- 
tical machinery of our constitution may be described as a very 
successful, ana highly organized system, for securing the political 
government and civil administration of this country to the most 
talented men of the great parties into which this country has been 
long divided.^ We are at a loss to discover in what manner this 
follows, from the ^^ very successful and highly organized system^ 
in question ; nor do we derive any information on the subject from 
Mr. Park, who has thought it sufficient to state the simple fact. 
The experience we have would certainly lead to a different con- 
clusion. It is sufficient to remember, ^^ the successful and highly 
organized system ^^ prevailing in our close corporations, wher^ ^^ not 
self-elected, but self-electing,^ aldermen display their ^^ scientific 
profundity,^ to feel convinced that a minister, who has lost the 
salutary dread of a majority against him, will pay little regard to 
the talents of those whom ne selects as his colleagues. 

Again, is it a necessary consequence of the corrupt system, that 
the purchasers of seats in the House of Commons should be men 
of talents P In one passage Mr. Park seems to admit, that very 
useless persons may find access by means of their wealth : 

" Some proverb-maker, I forget who, says, * God hath eiven to some 
men wisdom and understanding, and to others, the art of i^ajring on the 
fiddle.' 

*' In this primary and important truths a truth wholly overlooked by 
the inventors of the accredited theory of our constitution — a theoiy- 
which supposes all legislation and all legislators equally good — which 
supposes Signor Paganini, should he choose to lay out some of his earn- 
ings in a naturalization act and a seat in parliiunent^ as competent to 
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lead the Houae of ComxnoiiBy as to lead the orchestra of the Opera 
House/ && &C. 

We are not acquainted with any theory which supposes that 
Signor Paganini, by laying out some of his earnings, could procure 
a seat in parliament; but we are acquainted with the statute of 
12 Will. ni. c. 2., which renders naturalized foreigners incapable 
of sitting in parliament. Why should the Professor of Jurispru- 
dence, even in his pleasantry, beguile his young hearers in this 
manner? 

We should be extremely ungrateful to Mr. Park, did we not 
express our obligations to him for the amusement we have occia- 
sionally derived from the perusal of his book. A figure of speech, 
like tfalat at the conclusion of the following passage (which, let it 
be remembered, is only one sentence), amply repaid us for all our 
labours. 

'' Those whose halnts of life and habits of reading make them con- 
versant principally with the overt or secret acts of political corruption— 
those whose attention is mainly drawn to the failure of the legislature, 
as now constituted, to secure the public against pension lists and sine- 
cures—those who look only at what they have beoi taught to consider as 
the theory of the constitution, and contemplate the practical departures 
from it as so many frauds upon it — and those who have tutored them- 
selves to believe that public opinion, as it is called, or as some one has 
well defined it, ' an opinion formed without the evidence,' is as capable 
of directing the complicated affairs of this vast empire, as the highest 
grades of individual talent, and the most profound information — all such 
persons array themselves boldly, fearlessly, and honestly, on the side of 
popular politics, and form that dense mass, which, while the vessel of the 
state is lying gunwale to, and creaking and cracking in every spar, under 
such an administration, as some of us recollect, by throwing their whole 
weight on the weather-bulwarks and gangways, prevent her from going 
fairhr over on her lee-beams into the abyss of virtual despotism, under 
the forms of a free government ; but who, when she has suddenly riffhted, 
and got a weather lurch, do, by retaining their position, without advert- 
ing to the change.of danger, threaten her with a peril equally imminent, 
that of pitching and going down/' 

The '^ vessel of the state,^ is a favourite metaphor with the pro- 
fessor, which, in conformity with the rule laid down by M&rtmus 
Scriblerus in his celebrated treatise, he is '^ sure to run down and 
to pursue as far as it can go.^ Thus, at the conclusion of the 
'^ declaration,^ which he recommends to those who ^^ entertain the 
same views as himself,^ we find the same image : 

" Because, although it is true that men are less disposed to complain 
of mischief done with their own help and concurrence, than of mischief 
done in opposition to their advice ; it will, in point of fact, be equally 
fatal, wheUier the vessel of the state goes over on the larboard or on the 
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iitarbooid beam; and if Uie ballast liai been dl ^^^ 
wbile the yeswl was on the one tack, md she is soddoily brought up and 
laid on the other, without rearranging the balltft, it fnll be obiious to 
every seanum, that she must' be but tgo liable to capsise." p. 150. 

And did Professor Park, in good troth, expect that any one 
person would ** distinctly record his oppo^edpess to the Reform 
BiU,^ by subscribing his name to diis naral nonsense ? To what 
place, we would ask, has his own' ballast shifM ? Without doubt, 
the professor must at one time or other have been even more com- 
pletely at sea than he now is on the subject of the constitution. 
We could produce from the pages before us, abundance of marine 
metaphors, almost equal to the foregoing. Thys, ^Mt is as easy 
for the press to vicHmixej as it is cidled, as it is for a steamer to 
run down a wherry,^— ^^ like the wretches who leap from the burn- 
ing deck to find a grave in the yawning deep below,'^ &c. &c. But 
it must not be supposed that tne ocean is the only source of Mr. 
Parkas imagery — ^the science of medicine has furnished him with 
some striking similes, as in the following high-wrought passage : — 

" If we could succeed in resolving ourselves into pure abstractions^ and 
look down upon the dvil affairs of this nether world, as if we were inha- 
bitants of another planet, in which political animosities were unknown, 
we plight arrive at a very few simple postulates, which should wonder- 
fully enable us to thread the maze* of political contrariety, and look over 
the constitutional history, of oui^ country with the masterful eye of a 
skilful physician, reganUng the alternating ailments of a patient, in 
whom contending morbific principles were at work, and referring all the 
fluctuating phenomenaf without perplexity, to their concealed, but not 
unknown causes." p. 87. — Again, reform is '* only an exchange of one 
great evil for another ; like the substitution in medicine of one d&thesis, 
equally dangerous or fatal, for an opposite one which is removed." p. 148 

The mathematics also furnish our professor with some sublime 
imagery : 

" There are cycles or periods in most* things connected with human 
afiairs, within which the tendency of moral or political evil is almost 
constantly in one direction. The line of projection is not a * zi^-sag,' 
but a continued diagonal— -or, perhaps, is still more like the peculiar in- 
flection known to seamen," [[again on the ocean]] *< by the^ denomina- 
tion of * lee way,' requiring a continued correction of the ship's reckon- 
ing to keep her in the desired course. Evil may, in this view, be con- 
sidered as lateral pressure," &c. &c. 

« I doubt not,*" says the excellent Scriblerus, " I doubt not but 
the reader, by this cloud of examples, be^ns to be convinced of 
the truth of our assertion, that the Bathos is an art^ and that the 
genius of no mortal whatever, following the mere ideas of nature^ 
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and unassisted with an habitual, nay, laborious peculiarity of think- 
ing, could arrive at inures so wonderfully unaccountable.^ 

Such an admirer of the grand style is Professor Park, that when 
he meets with a passage remarkable for beins profound, he forth- 
with transfers it to his own pages, as in the following extract from 
the Eclectic Review^ equally striking for its profundity and its 
grammar:— 

'' It is a wise remark of Rousseau^" says Mr. Park^ ** died in the 
valuable little tract on the Rights of Industry, which has recently ap- 
peared> that it requires a great deal of philosophy to observe wliat is seen 
every day. My own impression is^ that it is die rarest of all philosophy, 
while [paw comes the honoured extract]] the greatest of all fallacies are 
those abstract propositions, involving imaginary conditions to which no- 
thing actual r^dly corresponds, and which, unlike a general fact (which 
is true on the averaee, and, therefore, in a majority of particular facts), 
is true of no particular case, is never realized." p. SO. 

Our readers will regret to learn that Professor Park has received 
private information that the constitution of the Ignited States is in 
a course of rapid decay. — ^^ Those who know privately (as I happen 
to do) what is now going on in America at this very time, in spite 
of all her appearance of prosperity, and that congress is fast verging 
to a state, which their own wisest publicists, when they dare to 
speak out, predict as the inevitable destruction of that prosperity,*" 
&c. &c. There is something inexpressibly amusing in the solemn 
air of confidence with whicn Mr. Park makes these prophecies. 
** Those,"" he says in a note, " who have no more coriHdential 
sources of information, are referred for abundant matenals upon 
this point to the article on Legislation, in the 4th number of the 
American Jurist.^^ Has the president betrayed the secrets of the 
Union .•* 

Though not attached to the constitution of the United States, 
the professor is not unwilling to use the language of our Transat- 
lantic brethren. In reading some passages of his lectures, we 
could almost believe him to be an ^^ American Jurist^ himself. 
<^ Gentlemen,^^ says he, ^^ is it possible to give an ontological defi- 
nition of legislative function ? To put this to the test, we must 
make this inquiry : — Suppose the whole power of law-making and 
of ruling to be vested in one individual, and not distributed amongst 
different estates of the realm, can we still distinguish between acts 
or functions which are legislative, and acts or functions which are 
governmental or politic only?" This is not, however, quite the 
finest word which the Dictionary of Americanisms furnishes — 
gubernatorial has a nobler sound with it. — Another instance of 
Mr. Parkas verbal grandeur occurs in the following passage: — 
^^ Those, on the other hand, whose position in life, actual expe- 
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lience, or babits of tbougbt and reading, bave led them principally 
to preponderate the mischiefs of unsettled government, &c.* 

We hope, upon some future occasion, to do ourselves the plea- 
sure of noticing the professor'^s Lectures on Law. 



AttT. X.— SHORT REVIEWS OF BOOKS. 

1. The Eighth Report of the Committee of the Society for the 
Improvement of Prison Discipline and for the Reformation 
of Juvenile Offenders. With an Appendix. — 8vo« J. and J. 
Arch. London, 1832. — ^pp. 98. Appendix, 320. 

We regret to find that the funds of this most excellent institution 
are in such a state that, unless speedilv recruited, the labours of 
the committee must be discontinued. Should such an event be- 
come necessary, from such a cause, it would be truly disgraceful to 
the country. But we cannot bring ourselves to beheve that one of 
the most useful of our charitable institutions will be thus suffered 
to decay for want of pecuniary support. 

The present report is full of inrormation, and in many respects 
highly creditable to the committee, presenting a succinct account 
not only of the state of prison discipline in the United Kingdom, 
but also on the Continent and in the United States of America. 
It is satisfactory to find that improvements are gradually taking 
place, not only in the construction of new gaols, but in the 
discipline of the old prisons, and that an opinion in favour of a re- 
formatory system is raining ground. 

In practice little has yet been done in England towards the es- 
tablishment of an effective system of prison discipline, and we 
regret that the committee of this society have not; after due 
inquiry, recommended some specific plan for that purpose. It is 
much to be lamented also that they should not be able to suggest 
any other improvement in the Milbank Penitentiary, than the 
lengthening the time of working at the tread- mills, and the intro- 
duction of tread-wheel labour in solitary divisions. Even the very 
imperfect system adopted at Milbank has yet produced its fruits ; 

^ *< GoyERyMEyTAL.-.-A reviewer in the Monthly Anthology (voL vii. p. 263), 
ranks this among the ^ barbarisms in common use ' in America. It is not in tay of 
the dictionaries, and I did not suppose it had ever been used by any English author. 
But T find it has been by Mr. Belshani, in his Memoirs of George III. It is, however, 
(with the words liberticidaly royalUm^ and some others), condemned by the Edinburgh 
reviewers, who observe, tliat these words ^ are slight innovations upon the English lim- 
guage, which we cannot give up to this thirsty reformer, any more than the English coo- 
sUtuti<m.*— JS<ftii. Rev. vol. u. p. 148.'* Pickering^t Vocabulary. 
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for out of the prisoners discharged in 1829, 3d males and 12 
females have received gratuities for one yearns good conduct after 
quitting the Penitentiary. 

One of the objects of this society, the reformation of juvenile 
members, is deserving of the highest commendation. The Tem- 
porary Refuge for these unfortunate young creatures has been 
founa of most essential service in rescuing numbers from a life of 
crime and misery. The following instances attest its beneficial 
effects : — 

''D. C. aged fifteen. His father was killed by an accident, and his 
mother deserting him, he fell into the company of young thieves, and 
during six years was constantly engaged in the commission of crime. He 
was eight times in prison. This lad was admitted into the Temporary 
Refuge, where he at first discovered much obstinacy and depravity, but 
at length he became gradually reformed, and for several months con- 
ducted himself in a very exemplary manner. He was then apprenticed 
to a master shoemaker, to whom he is giving much satisfaction. 

''R. L. aged twenty-two, was brought up as a tulor, and conducted 
himself well till he met with bad associates ; in consequence he lost his 
emplojrment. He then became a noted pickpocket, and was four times 
in prison. At length he applied for admission into the Temporary Re- 
fuge, where he soon saw the evil of his former habits, and resolved to 
abstain from them. His conduct being good during his stay, he was 
placed for two years vdth a respectable master, whom he served faith- 
fully, and who, at the expiration of the term, gave him an excellent cha- 
racter. 

" A,G, aged twenty-four. His parents are dead. For a short time he 
was servant to a gentleman ; but, having become acquainted with some 
desperate characters, he had recourse to their habits, and continued for 
more than eight years in the practice of crime. He was seven times in 
prison for various offences. During his last confinement, he heard of the 
Refuge, and on his release applied for admission. During his residence 
there his conduct was excellent ; and his example produced a beneficial 
influence on those around him. He became much respected ; and, after 
remaining two years in tbe institution, was placed for further instruc- 
tion under a respectable shoemaker, who had himself been formerly in 
the Refuge. The young man is now conducting himself in a manner 
that renders him a valuable member of society." 

We perfectly agree in the observation of the committee, that 
for this class of offenders it is much to be desired that a Refor- 
matory could be established, since the discipline of an ordinary 
prison is by no means adapted for their reformation. At an early 
period we shall take an opportunity of recurring to this very im- 
portant subject. The establishment of a separate system for the 
treatment of juvenile offenders has been attended with the best 
results in America. In New York it has reduced the number of 
such delinquents one half. 
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2. Jn Inquiry inio the Use and Abuse of Grand Juries, with 
Reference to their AdjudiceMngon Cases which have tmdergone 
preeious Investigation before a Magistrate. By Peter Laurie, 
£8q. B. C. L. London : Smith, iSder, and Co. 1832. 

The subject of Mr. Laurie^s pamphlet was, as our readers will 
probably recollect, examined at some length in a former number ci 
the Junst ;* and it will therefore be unnecessary for us to no^ce 
in detail the arguments made use of in the *^ In^uiry^ before us. 
The writer has taken the same view of the question as was pre- 
sented in the article to which we have referred, but to which his 
attention does not appear to hare been directed. Many of the 
facts and statements made by Mr. Laurie illustrate the subject in 
a very forcible manner, and to these we shall shortly refer. We 
stated that we had reason to believe that not a year passes in 
which great numbers of bills are not improperly thrown out solely in 
consequence of ignorance of law. Let our readers take the follow- 
ing as an instance, if not of ignorance, of something worse : 

''The prisoner was committed for stealing a duck. The prosecutor 
was called in first, and asked whether he could swear to the duck. His 
reply wa^, that he could not. The jury did not call in two witnesses 
who were in attendance, and who had taken the duck from the prisoner, 
after having seen him steal it, but immediately ignored the biU." p. 25. 

There is scarcely a person conversant with the proceeding at 
Quarter Sessions who could not furnish instances of extreme igno- 
rance on the part of the grand jury. We have known a grand 
jury i^ore a bill because they had nothing but the confession of 
the prisoner to proceed upon. But it is not on the ground of igno- 
rance only that the institution is objectionable. The influence of 
improper motives must not be disregarded. In this country for- 
tunately . the tone of private and oi public feeling is such, that 
unless when the interests of the class from which grand juries are 
selected, or some matter (yf political feeling should come in question, 
the decisions of the juiy are seldom biassed by improper motivies. 
But where there is scope for the operation of such motives, what 
has been the case P Can an instance be given of grosser injustice 
than was perpetrated in the following instance, through the instru- 
mentality of a grand jury P ' In the Island of Nevis, the Council 
for the r rejection of Slaves having investigated the conduct of the 
manager of an estate, six^in^ctments were preferred affainst him, 
one for murder, two for manslaughter, and three for maltreatment. 
The grand jury ignored all the bills, and. the proceedings being 
laid bef0re Lprd Goderich,' drew from liim the following obser- 

« \^oL I. p. 190. 
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yations, wbich mark pretty dearly the opinion entertained by his 
lordship with regard to the conduct of the grand jury: 

^^ The rejection by the grand jury of Neyia, of the bills of indict- 
ment preferred in some cases dT aUeged^'fruehy against slayes on 
different plantations, when yiewed with refeiience to the preyious 
depositions, has unayoidably produced in my mind the punful con- 
yiction, that the gentlemen of the Colony have not understood 
their duty as grand jurors. I cannot permit myself to belieye 
that persons, in their station of life, would be insensible to the 
sacred obligation of the oath they haye taken ; and though I am 
not disposed to attribute to them such prejudices as would preyent 
the dispassionate exercise of their judgments in questions of such 
serious moment, I cannot but feel that the course they haye pur- 
sued in this matter is calculated to produce a yery painful and un- 
satisfactory impression in this country.^^* 

The culpable haste with which grand juries frequently discharge 
their functions is a proof at once of their inutility and of their un^ 
fitness. ^^ At the September sessions, 182 — ,^ says Mr. Laurie, 
^^ the grand jury for Middlesex disposed of six hundred bills in six 
days ; and it is not yery long since, a clerk of the arraigns on the 
midland circuit hinted to a learned judge, who was complaining of 
delay in the grand jury, that bills were sent in quite as fast as he 
could register them, as they had just found sixteen bills in fifteen 
minutes, p. 13. 

The exclusion of the public from the proceedings of grand 
juries, and the absence of the depositions taken before the com- 
mitting magistrate, form a serious objection to the present system, 
and haye been well remarked upon by Mr. Laune. These cir- 
cumstances afford a much better .opportunity of tampering with 
the witnesses than can eyer occur in open court, where the scrutiny 
of the public, and a perpetual reference to the depositions on the 
part of the judge, are a safeguard against peijury. 

'' About three years ago^ a man who. had been known to the police 
many years^ hut who never risked his liberty for a small prize> called 
a few times at a public-house in London-house Yard> St. Paul's Church- 
yard. One day when he called> he was> at his request^ showii into a 
private room behind the bar. In this room was a cupboard^ in which 
the landlord had about 60^ This money was safe before the prisoner 
entered the room, and was missed wUhin Jvoe minutes after he quitted *it, 
and before any other person had been admitted, to it. Heavy boil was 
offered for the prisoner when he came before the magistrate^ but it was 
refused, because the facts were deemed too dear to permit that course. 
It is notorious, that before the trial, a handsome offer was made to the 
landlord to withhold part- of his evidence, according to his admission, 
but he rejected it. However, when the case came before the grand 

* Jeremies* Eaiuiys on Gol<mial Slavery, p. 26. 
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jury, the bill was thrown out, and there was no doubt among those who 
were acquainted with the facts of the case, that there had been some 
wilful suppression or perversion of the drcumstances." p. 26. 

A still stronger instance is given by Mr. Laurie of afnrosecu- 
tion being defeated by bribing two police officers, who so adroitly 
managed the case berore the grand jury, that the bill was imorea^ 

Wnere the merits of a question are so doubtful as are those of 
the grand jury ^stem, eamence is a consideration which ought 
not to be overlooked. In London and Middlesex the additional 
expence caused by an attendance of the witnesses before the grand 
jury is comparatively trifling, though even there it has been made 
the subject of complaint. But in the ^reat northern counties, 
where the witnesses nave to totvel from fifty to one hundred nules, 
and where the assizes last, occasionally, longer than a fortnight, 
the necessity of attending at the very commencement of the assizes 
is productive of vast cost to the county. 

Mr. Laurie'^s Inquiry will, we hope, be the means of calling 
public attention to a subject which is well deserving of consider- 
ation. Th6 style of the pamphlet is occasionally rather ambitious, 
but, upon the whole, it is a very sensible and creditable littie work. 

3. Eofposition of the Practical Operation of the Judicial and 
Revenue Systems of India, and of the general Character and 
Condition of Us native Inhabitants ; as submitted in Evidence 
to the Authorities in England ; with Notes and Illustrations. 
Also a brief preliminary Sketch of the Ancient and Modem 
Boundaries, and of the History of that Country ; elucidated 
by a Map. By Rajah Rammobun Roy. London : Smith, 
Elder, and Co., Comhill, 1832. pp. 130. 

The very title-page of this book is almost sufficient evidence of 
its value. Here is a Brahmin telling the highest Indian authorities 
in England, how he and his countrymen have been eovemed bjr us 
for the last seventy years. He comes fourteen uiousand miles 
to tell his story, and tells it boldly, prudentiy, and in excellent 
English. A Brahmin writing English in London, like a man of 
sense, a man of the world, and a statesman, — afWr Brahmins, for 
three thousand years, had written only at home, and there nought 
but nonsense and nagari, is, in itself, s spectacle of the greatest 
interest and curiosity. 

The work consists of the replies which he gave to a series of 
questions put to him by the India Board, on the administration 
of justice, revenue, and condition of the people of India; of some 
annotations to these replies, with a preface containing a neat, suc- 
cinct, and original statistical and historical view of India under its 
Hindu, Mahommedan, and Christian governments. 
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The following extract will show how judicious and correct are 
the views entertained by the Rajah on the subject of Indian Juris- 
prudence: 

'^ Q» Is there any other impediment to the fair administration of 
justice besides those you have stated ? 

" A. The first obstacle to the administration of justice is; that its ad- 
ministrators and the persons among whom it is administered have no 
common language. Secondly^ That owing partly to this cause, and also 
in a great measure to the di&rence of manners, &c., the communication 
between these two parties is very limited ; in consequence of which the 
judges can, with the utmost difficulty, acquire an adequate knowledge 
of tibe real nature of the grievances of the persons seeking redress, or of 
the real character and validity of the evidence by which their claims are 
supported or opposed. Thirdly, That there is not the same relation 
between the native pleaders and the judge, as between the British bar 
and the bench. Fourthly, The want of publicity, owing to the absence 
of reporters and^of a public press to take notice of the proceedings of the 
courts in the interior; consequently, there is no superintendence of 
public opinion to watch whether the judges attend their courts once a 
day or once a week, or whether they attend to business six hours or one 
hour a day, or their mode of treating the parties, the witnesses, the 
native pleaders or law officers, and others attending the courts ; as well 
as the principles on which they conduct their proceedings and regulate 
their decisions; or whether, in fact, they investigate and decide the 
causes themselves, or leave the judicial business to their native officers 
and dependants. (In pointing out the importance of the fullest pub- 
licity being affinrded to judicial proceedings by means of the press, I have 
no reference to the question of a free press, for the discussion of local 
politics, a point on which I do not mean to touchy Fifthly, The great 
prevalence of perjury, arising partly from the frequency with which 
oaths are administered in the courts, having taken from them the awe 
widi which they were formerly regarded ; partly from the judges being 
often unable to detect impositions in a foreign language, and to discrimi- 
nate nicely the value of evidence amongst a people with whom they have, 
in general, so little communication ; and partly from the evidence being 
frequently taken, not by the judge himself, but by his native officers 
(omlah), whose good will is often secured beforehand by both parties, 
so that they may not endeavour to detect their false evidence by a strict 
examination. Under these circumstances the practice of perjury has 
grown so prevalent, that the facts sworn to by the different parties in a 
suit are generally directly opposed to each other, so that it has become 
almost impossible to ascertain the truth, from their contradictory evi- 
dence. Sixthly, That the prevalence of perjury has again introduced 
the practice of forgery to such an extent as to render the administration 
of justice still more intricate and perplexing. Seventhly, The want of 
due publicity being given to the regulations which stand at present in 
place of a code of laws. From their being very voluminous and expen- 
sive, the community, generally, have not the means of purchasing them ; 
nor have they a sufficient opportunity of consulting or copying them in 
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the judicial and lerenne offices where thejr are kept As these aie 
ususlly at a distance from the populous utfts of the town» only pro- 
fessional persons^ or parties engaged in suits or official business, axe in 
the hafait of attending these ^oes. Ei^^dily, and lasdy. Holding die 
proceedings in a language foreign to the Judges, as well as to tfie parties 
and to the witnesses." p. 4. 



Aet. XL— parliamentary PROCEEDINGS. 

The Real Property Commiasumers' BiUa. 

On the 7tli of December, Mr. John Campbell, as the bead of 
the Real PropCTty Commission, presented the several bills founded 
on the reports of tbat body, vis. : 

1. ** A bill for establisning a general register for all deeds and 
instruments afiectinff real property in England and Wales."" 

XL << A bill for the limitation of actions and suits relating to 
real property, and for simplifying the remediea lor trying the rights 
thereto.** 

Iir. *^ A bill for the abolition of fines uid recoveries, and for tbe 
substitution of more simple modes of assurance in lieu of them. 

IV. ^* A bill for the amendment of the law reUting to the estate 
of a tenant by the curtesy of England.^ 

Y. ^* A bill for the amendment of the law relating to dower.^ 

y I. <* A bill for the amendment of the law of inheritance.^ 

The following is a short statement of the principal provisions of 
these bills : 

I. The Register 'BilL Of this bill we propose to give^ in our next 
number, so full an account, that we do not think it necessaiy to enter 
into the object of it here. 

II. Bill for the limitation of actions and suits relating to real pro- 
perty, and for simplifying^e remedies for trying the rights thereto. 

Sec 2. No land or rent is to be recovered but within twenty yean 
after the right of action accrued to the claimant, or some person whose 
estate he claims. 

3. Defines the time at which the right shall be deemed to have accrued 
in the case of an estate in possession gr dispossession, in the case of abate- 
ment or death, in case of alienations, in case of future estates, and in 
case of forfeiture or condition. 

4. When advantage shall not be taken by a remainderman of a for- 
feiture or breach of a condition, he shall have a new right when the estate 
comes into possession. 

5. The reversbner also shall have a new riffht. 

6. An administrator shall claim as if he obtained the estate without 
any interval after the death of the intestate. 
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7* No person shall have a new right after a tenancy at will or by suf- 
ferance. 

8. No person after .a tenancy from year to year shall have any right 
bat from Uie end of the first year, or last payment of the rent. 

9* -Where rent amounting to twenty shillings reserved on a lease in 
writing has been wrongfully received^ the time of limitation shall run 
from such first wrongful receipt. 

10. A mere en^ shall not be deemed possessum. 

11. Continual claim is abolished. 

12. The possession of one coparcener shall not be the possession of the 
others. 

13. The possession of the younger brother shall not be the possession 
of the heir. 

14. An acknowledgment in writing given to the person entitled, or 
his agent, shall be equivalent to possession or receipt of rent. 

15. Where possession is not adverse at the time of passing the act, the 
right shall not be barred until the end of six years afterwards. 

16. Persons under disability, and their representatives, to be allowed 
ten years from the termination of their disabOity or death ; but no action 
shall be brought by any such persons after forty years (sec. 17)* No 
further time is allowed for a succession of disabilities (sec. 18). 

20. When the right to an estate in possession is barred, the right of 
the same person to future estates also shall be barred. 

21. Where the tenant in tail is barred, the remainderman, whom he 
might have barred, shall not recover. 

22. Possesion adverse to a tenant in tail shall run on against the re- 
mainderman, whom he might have barred. 

23. Where there shall have been possession under an assurance by a 
tenant in tail which shall not bar the remainders, they shall be barred at 
the end of twenty years after the time when the assurance, if then eze* 
cuted, would have barred them. 

24. Suits in equity to have the same limitation as actions at law. 

25. In cases d^ express trusts the right shall not be deemed to have 
accrued until a conveyance made to a purchaser. 

26. In cases of fraud there shall be no limitation while the fraud re- 
mains concealed. 

27* The jurisdiction of equity on the ground of acquiescence or other- 
wise shall not be interfered with. 

28. A mortgager shall be barred at the end of twenty years from th^ 
time when the mortgagee took possession, or from the last written ao 
knowledgment* 

29. No lands or rents shall be recovered by ecclesiastical or eleemo- 
sjmary corporation sale but within two incumbencies and six years, or 
sixty years. 

30. No advowson shall be recovered but within three incumbencies, or 
sixty years. 

31. Incumbencies after lapse shall be reckoned within the period, but 
not incumbencies after promotion to bishopricks.' 

32. Persons claiming an advowson in remainder, &c. after an estate 
tail shall be barred when the tenant in tail would have been barred. 
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88. No advowgcm shall be recovered after one hundred yean. 
34. At the end of the period of limitation the right of the party out 
of poneasion shall be extinguished. 

85. A receipt of the rent shall be deemed a receipt of the {wofits, as 
against the lessee. 

86. Real and mixed action^, except dower quare impedii and eject- 
ment shall be abdished. 

87' Saving of the rights of persons entitled to real actions. 

88. No descent^ discontinuance, or warranty, shall be a. bar to a 
right of entry or action. 

89* Non-uses of profits or easements for twenty years shall bar the 
right thereto, except in case of disability. 

40. Money charged upon land and legacies shaU be deemed satisfied 
at the end of twenty years, if there be no interest paid or acknowledg- 
ment in writing in die mean time. 

41. No arrears of dower shall be recovered for more than nx years. 

42. No arrears of rent or interest shall be recovered for more than six 
years. 

III. Bill for the abolition of fines and recoveries, and for thie substi- 
tution 9f more simple modes of assurance in lieu of them.* 

FIBST ENACTMBZfT. 

Definition of certain words and expressions used in the bill, 

1. " Lands" shall extend to manors, messuages, &c. and to any un- 
divided share thereof, but not to copyholds, except when accompanied 
by some expressions showing they are included. 

''Estate" shall extend to an equitable estate, and to any interest, 
charge or incumbrance, and to any judgment, statute, or recognixance. 

" Base fee '- shall mean a fee-simple where the issues in tail are barred, 
but remaindermen are not barred. 

" Estate tail " shall mean also a base fee. 

''Actual tenant in tail" shall mean the tenant of an estate tail un- 
barred. 

" Tenant in tail " shall njiean, not only an actual tenant in tail, but 
also a person who where &n estate tail is converted into a base fee would 
have been tenant of the estate tail if the same had not been barred* 

" Person " shall extend to a corporation. 

" Number and gender;" the singular number shall include the plural, 
and the plural number shall include the singular, and the masculine 
gender shall include the feminine. 

" Settlement;" any assurance by which lands are or are agreed or di- 
rected to be entailed, and any appointment under a power in a settlement 
or under a power arising out cf that power, shall be part of the settle- 
ment ; and any estate created by the appointment shall be considered at 
created by the settlement* 



* This snalyMs is given at the conclusion of the printed bill. 
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8BC0ND SET OF BNACTMBNTS. 

Provisiont respecting, 

I. The abolitian of fines and recoveries. 

II. The saving of the amendment of them^ and the rendering of thcin 
valid in certain cases. 

III. The custody of them. 

IV. The compensation to o£Bcers and grantees. 

V. The tenure of ancient demesne. 

VI. The abolition of warranty. 

(I.) — 2. No fine or recovery shall be levied or sufiered after the Slst 
of December, 1S82, except where a writ of dedimus or other writ shall 
have been previously sued out. 

(II.) — 3, Fines having errors or mistakes in the parcels or parties 
apparent from the deeds declaring the uses, shall not require amend- 
ment. 

4. Recoveries having errors or mistakes in the parcels or parties 
apparent from the deeds making the tenants to the writs of entry, shall 
not require amendjpent. 

5. Recoveries invalid in consequence of there not being proper 
tenants to the writs of entry, made valid in case the persons having the 
beneficial estates have made the tenants to the writs. 

& Certain cases in which fines and recoveries shall not be made valid 
by this act.. 

?• The jurisdiction of courts to amend fines and recoveries in cases 
not provided for by this act, not taken away. 

(III.) — 8. The records and proceedings of fines and recoveries in the 
Courts of Common Pleas at Westminster and Lancaster and in the Court 
of Pleas at Durham, shall be kept as the respective courts and justices 
shall direct ; and searches may be made and extracts and copies obtained 
as heretofore while in the custody of the present persons, and when kept 
by other persons then as shaU be ordered by the court of justices having 
control-over the same. 

(IV.) — ^9. Compensation shall be made out of the consolidated fuiid to 
officers and grantees of the crown, for losses in consequence of the aboli- 
tion of fines and recoveries, and for which compensation cannot be made 
by 11 Geo. IV. and 1 W. IV. c. 5S. 

(V.) — 10. Fines or recoveries of lands in ancient demesne levied or 
suffered in the manor court, after fines or recoveries shall have been 
levied or sufiered in a superior court, shall be binding on all persons, but 
the original tenure shall not be restored. 

(VI.) — IK Estates tail and estates expectant thereon no longer bar- 
rahie by warranty. 

THIRD 8ST OF ENACTMENTS. 

New Promnona respecting Estates Tail, and Base Fees, and Estates 

■Expectant thereon. 
I* The barring of estates tail and estates expectant thereon, and the 
enlarging of base fees. 

II. Definition of the protector. 

III. Powers of the protector, 

VOL. III. — ^JU. u 
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ly. Confinnatum of voidable estates created by tenants in taiL 

V. Enlargement of base fees, wben no intennediate estates between 
tbem and the reversions. 

VI. Modes by which estates tail and estates expectant thereon are to 
be barred^ and hy which base fees are to be enlarged, and by which the 
consent of the protector is to be given. 

VII. Copyholds. 

VIII. Bankrupts. 

IX. Money to be laid out in lands to be entailed. 

(I.) 12. After the 31st of December, 1832, every actual tenant in. 
tail in possession, remainder, contingency, or otherwise, shall have full 
power to dispose of the lands entailed in fee-simple absolute or for any 
less estate, saving the rights of certain persons. 

IS. The power of msposition shall not be exercised by women 
tenants in tail ex promstMie t»rt, under 11 H. VII. c. 20, except with 
such assent as required by that act. 

14. Except as to lands in settlements made before the passing of 
this act, the 11 Hen. VII. c. 20, repealed. 

15. The power of disposition shall not extend to tenants in tail 
restrained by the 34th and 35th Hen. VIII. c 20, or by any other act ; 
nor to tenants in tail after possibility of issue extinct. 

16. Every person who would have been actual tenant in tail of 
lands if his estate tail had not been converted into a base fee, shall have 
full power to. dispose of the lands so as to enlarge the base fee into a fee- 
simple absolute, saving the rights of certain persons. 

* 17. Act shall not extend to enable issue inheritable to estates tail 
to bar their expectancies. 

18. A disposition by a tenant in tail for any limited purpose, 
shall, to the extent of the estate thereby created, be a bar in equity as 
well as at law ; but if few an estate pour autre vie, or for years, the dis- 
podtion shall in equity be a bar only so far as to give efiect to the limited 
purpose. 

(11.^ — 19* Where there shall be under a settlement an estate fogr 
years determinable on Hfe, or*any greater estate^ prior to an estate tail 
under the same settlement, the owner of such prior estate shall be the 
protector of the settlement as to the lands in which such estate shall 
subsist, though the same may^have been charged or disposed off and an 
estate by the curtesy in respect of the estate tail or any prior estate created 
by the same settlement, shall be a prior estate ; and an estate by way of 
resulting use or trust for the settlor, and a right to the surplus rents, 
shall be an estate within the meaning of this clause. 

20. Each of two or more owners of a prior estate shall be the 
sole protector, to the extent of his undivided share. 

21. Where the prior estate of a married woman shall not* be 
settled to her separate use, she and her husband together shall be the 
protector; and where settled to her separate use, she alone shall be the 
protector. 

22. An estate limited by a settlement by way of eonfirmatuxn or 
restoration of a previous estate, shall, so far as regards the protector, be 
an estate under such settlement. 
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2^The' owner of a lease at a rent created or confirmed by a 
aettlCTtent^ shall not be the protector. 

i4h No woman in respect of her dower, and no heir, executor, 
administrator, or assign, as such, shall be the protector. 

25. Where the owner of the prior estate shall by the ;two last 
clauses not be the protector, the person who if such estate did not exist 
would be the protector shall be the protector. 

26. Power to the lord chancellor, &c. on petition of a tenant in 
tail, desirous of making a disposition, < where the protector shall be of 
unsound mind, whether found such by inquisition or not, to appoint a 
protector to consent to the disposition. I^ where husband and wife are 
protector, either shall be. of unsound mind, but not found such by inqui- 
sition, then power to the lord chancellor, &c. to appoint a protector 
jointly with the other, to consent to the disposition, or to direct the bus- 
band or wife, who shall not be of unsound mind, to be the sole protector 
for the purpose. But if where husband and wife are protector, either 
shall be of unsound mind, and found such by inquisition, then the other 
shall during their joint lives, or until the commission be superseded, be 
the sole protector. 

(III.) — 27. Where there is a protector, his consent shall be requisite 
to enaUe an actual tenant in tail who is not entitled to the immediate 
reversion in fee, to make an absolute disposition under this act. 
Without such consent, an actual tenant in taQ may create only a base fee. 

28. Where thero is a base fee and a protector, his consent shall 
be requisite to enable the person who would have been tenant of the 
estate tail if not barred, to exercise HLs power of disposition. 

29. The protector shall not be deemed a trustee in respect of his 
power of consent, and any agreement to withhold his consent shall be 
void, and a court of equity shall not control it. 

(IV.) — S6. A voidable estate by a tenant in tail in favour of a pur-, 
chaser, shall by a subsequent disposition by him, if no protector, or being 
such, with his consent, be confirmed ; if a protector, and he shall not 
consent, and the voidable estate shall have been created on or before 
the 3 1 St of December, 1832, then the same shall be confirmed, po far 
as the tenant in tail could then make such disposition without such 
consent. 

(V.)— 31. Whenever a person entitled to a base fee shall become en- 
titled to the immediate reversion in fee, the base fee shall not merge, 
but shall be enlarged* 

^VI.) — 32. Any disposition by a tenant in tail under this act shall 
be effected by any assurance (except an agreement or will) by which hu 
could have conveyed if seised in fee ; and if a married woman, her hus- 
band's concurrence shall be necessary, and the deed effecting the dispo- 
sition shall be acknowledged by her as after directed. 

33. Consent of the' protector shall be given by the assurance by 
which die disposition of a tenant in tail shall be effected, or by a distinct 
deed before or at the time of the assurance. 

34. If thfi protector consent by a deed distinct from the assurance, 
it shall be considered unqualified, unless he refer to the assurance and 
confine bis consent to the disposition thereby made. 

u2 
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85. Protector having given his consent^ shall not revoke the same. 

86. A married woman protector may consent as if she were a feme 
sole. 

37. The consent of a protector, if hj a distinct deed, vend, unless 
the deed be registered with or before the assurance. 

(VII.) — 38. The previous clauses shall apply to copyholds; except that 
dispositions of legal estates therein shall be by surrender, and of equitable 
estates either by surrender or by deed as after provided^ and except so 
far as they are varied by the clauses after contained. 

SQ. If the protector of a settlement of copyholds shall by deed 
consent to the disposition of a tenant in tail, such deed shall, at or before 
the surrender by the tenant in tail, be produced to the lord or steward 
of the manor, otherwise the consent diall be void ; and the lord or 
steward shall by indorsement on the deed acknowledge such production, 
and enter such deed and indorsement on the rolls, and the indorsement 
shall be evidence of such production ; and such entry, or a copy thereof, 
shall be evidence as any other entry or copy. 

40. If the consent of the protector of a settlement of copyholds 
shall not be by deed, it shall be given to the person taking the surrender 
of the tenant in tail ; and if the surrender be out of court, the consent 
shall be stated in the memorandum of surrender, and the memorandum 
s^ed by the protector shall be entered on the roUs, and shall be evidence 
of the consent and surrender; but if the surrender be in court, the lord 
or steward shall enter the surrender on the rolls, with a statement that 
such consent had been given ; and the entries or copies thereof shall be 
evidence, as other entries or copies. 

41. An equitable tenant in tail of copyhdds shall have power by 
deed to dispose of the same under this act, as if freehold, such deed to 
be entered on the ooilrt rolls. If a protector and his consent be given by 
a distinct deed, the consent shall be void unless the deed be entered on 
the court rolls with or before the deed of disposition. Such entries shall 
be imperative on the lord or steward, and shall be evidence as any other 
entry or copy. The deed of disposition, unless entered on the rolls, void 
against purchasers. 

42. where a disposition of copyholds by a tenant in tail shall be by 
surrender or deed, such surrend^ or the memorandum, or a-oopy thereof, 
or the deed of dii^sition, or |;he deed (if any) by which the protector 
shall consent, shall not require r^;istration. 

(VI 1 1.) ^48. Repeal of the Bankrupt Act, so fetr as relates to estates 
tail, 6' Geo. IV. c. 16, s. 65. 

44. The commissioners in the case of an actual tenant in tail of 
lands of any tenure in England or Ireland becoming bankrupt, shall by 
deed inrolled dispose of the same, if freehold, to the assignees, and if 
copyhold, to a purchaser ; and thereby create as large an estate as the 
actual tenant in tail could have done under this act if not bankrupt ; 
but if there be a protector and he shall not consent, then the estate shall 
be an estate as large as such actual tenant in tail, if not bankrupt, could 
have created without such consent. 

45. The commissioners, in the case of a person entitled to a base 
fee in lands of *any tenure in England or Ireland becoming bankrupt. 
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and who if the base fee had not been created would have been actual 
tenant in tail, where there ia no protector, ahall by deed inrolled dispose 
of the lands; if freehold/ to the assignees, and if copyhold, to a purchaser, 
and thereby enlaree the base fee into a fee-simple. 
^ 46. Every deed of disposition under this act by the commis- 
sioners of a. bankrupt, shall, when inrolled, take efiect as if inrolment not 
required. 

47* Where there is a protector, the disposition, with his consent, 
by the conunissioners, in the case of an actual tenant in tail becoming 
bankrupt, or of a person entitled to a base fee becoming bankrupt, and 
1/vho if the base fee had not been created would have been actual tenant 
in ta^l, or the conveyance of the assignees with the consent of the pro- 
tector, shall have the same effect as if made with the consent of the 
protector by the actual tenant in tail or .person so entitled. The 
previous clauses as to consent, shall apply to every consent under this 
clause, except that where the consent to the disposition by the commis- 
sioners shall be by a distinct deed, such deed shall be inrolled with the 
deed of disposition, or before and in the same court ; and where the 
consent to the conveyence by the assignees shall be by a distinct deed, 
such deed shall be inrolled in Chancery within six calendar months ; ai;d 
where the consent shall be in the conveyance by the assignees, such con- 
veyance shall be inrolled in like manner. 

48. If commissioners shall under this act dispose of the lands of 
an actual tenant in tail becoming bankrupt, and in consequence of there 
being a protector who shall not consent, a base fee shall be created, such 
base fee, if during its continuanbe there ceased to be a protector, shall be 
enlarged. 

49- If a person entitled to a base fee in lands, and who if the 
base fee had not been created would have been actual tenant in tail, 
shall become bankrupt, and if when the commissioners dispose of the 
lands under this act there shall be a protector who shall not consent, 
such base fee, if during its continuance there cease to be a protector, 
shall be enlarged. 

50. A voidable estate in favour of a purchaser by an actual tenant 
in tail becoming bankrupt, or by a person entitled to a base fee 
becoming bankrupt, and who if the base fee had not been created would 
have been actual tenant in tail, shall, by a disposition of the commis- 
sioners under this act, if no protector, or being such with his consent, be 
confirmed. If in the case of an actual tenant in tail, who shall have 
created a voidable estate on or before the .Slst of December, 1832, there 
be a protector, and he shall not consent, then the voidable estate shall be 
confirmed, so far as he, if not bankrupt, could have made a disposition 
under this act without such consent; but if, when the lands are conveyed 
by the assignees, there be a protector, and he consent to the conveyance, 
or if after the disposition by the commissioners, and while only a base 
fee, there shall cease to b^ a protector, then the voidable estate shall, so 
far as not previously confirmed, be canfirmed as against all persons, 
except those whose rights are saved. 

51. All acts of a tenant in tail becoming bankrupt, and which if 
he had been seised in fee would have been void against the convey- 
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ance of the commissioners to the assiguees, shall be void against any 
disposition under this act by the commissioners. 

(IX.)— 52. Pepeal of the statute 7 Geo, 14. c. 45^ respecting entailed 
estates to be purchased with trust monies; 39 & 40 Geo. III. c 56, not 
to be revived. 

&S. Money to be laid out in lands to be entailed shall be treated as 
land subject to the same estates as the lands if purchased^ and the pre- 
vious clauses shall apply to such money as if the same were laid out in 
freehold lands ; and> except as to commissioners of bankrupts^ the assu- 
rance by which any disposition of such money shall be effected shall be 
a deed which shall have no operation unless iqrolled in Chancery within 
six calendar months. If a protector, and his consent be given by a dis- 
tinct deed, the consent shall be void, unless inrolled in Chancery with or 
before the deed of disposition. 

54. This acif shall apply to stocks or funds, or real or other securities, 
in which money to be laid out in lands to be entailed shall be invested. 

FOURTH SET OF ENACTMENTS. 

New Provisions respecting Married Women. 

I. Their powers of disposition with the concurrence of their husbands. 

II. Their separate examination and acknowledgment of deeds. 

III. Their separate examination on the surrender of their equitable 
estates in copyholds. 

IV. The Court of Common Pleas empowered to dispense with the 
concurence of their husbands, in certain cases. 

(I.) 55. After the 31st of December, 1832, a married woman, in 
every case except that of being tenant in tail, may by deed dispose of 
lands of any tenure, and money to be laid out in lands of any tenure, 
and dispose of, release, surrender, or extinguish any estate therein, and 
may release or extinguish powers as if she were a feme sole ; but to ren- 
der the same valid, her husband must concur, and the deed must be 
acknowledged by her as after mentioned. Not to extend to copyholds 
where before this act she and her husband could have effected the same 
by surrender. 

56*. The powers of disposition given to a married woman by this act 
shall not interfere with any other powers she may have. 

(II.)^— 57. Every deed by a married woman for any of the purposes of 
this act, except such as may be executed by her as protector, shall be 
produced and acknowledged by her before a judge or master in Chan- 
cery, or two of the perpetual commissioners, or two special commis- 
sioners. 

^ 58. The judge, master in Chancery, or commissioners, before re- 
ceiving the acknowledgment of a deed by a married woman, shall 
examine her apart from her husband, and unless she freely consent shall 
not permit her to acknowledge the deed. 

59. The lord chief justice of the Common Pleas shall appoint per- 
petual commissioners for each county for taking acknowledgments; and 
lists of the commissioners for each county shall be made out ancl kept hy 
the officer of the Common Pleas, who is to. have the custody of the cettic 
ficates after mentioned;. and such officer shall transmit to the derk bSflie 
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peace for each county^ or his deputy^ a copy of the list for that oouktty> 
and shall deliver a copy of the list for any county to any person apply- 
ing ; and the derk of the peace, or his ^deputy, shall deliver a copy of 
the list last transmitted to him to any person applying. 

60. If, from heing heyond the seas, &c., a marri^ woman he pre- 
vented from making the acknowledgment hefore a judge or master in 
Chancery, or any of the perpetual commissioners, the Court of Common 
Pleas, or any judge thereof, may appoint special commissioners for the 
purpose. 

61. When a married woman shall acknowledge a deed, the judge, 
master in Chancery, or commissioners taking the acknowledgment, shall 
sign a memorandum, to be indorsed or written at the foot or in the mar- 
gin of the deed, to the effect mentioned in the act, and shall also sign a 
certificate of the taking of such acknowledgment, to be engrossed on a 
separate piece of parchment, which certificate shall be to the effect men- 
tioned in the act. 

62. Every certificate, with an affidavit verifying the same, shallJbe 
lodged with some officer of the Court of Common Pleas, who shall 
examine the certificate, and see that it is signed and verified, and con- 
tains the requisite statement, and, if so, shall cause the same and the 
affidavit to be filed of record in the said court. 

63. On the filing of the certificate, the deed shall by relation take 
effect from the time of its having been acknowledged. 

64. The officer with whom the certificates are lodged shall make and 
keep an index of the same. 

65. After the filing of a certificate, the officer shall, on application, 
deliver a copy thereof, signed by him, and such copy shall be evidence 
of the acknowledgment. 

66. The lord chief justice of the Common Pleas shall appoint the 
officer with whom the certificates shall be lodged ; and the Court of 
Common Pleas shall make orders touching the examination, memoran- 
dums, certificates and affidavits, and the time when the proceedings shall 
take place, and the amount of fees. 

(III.) — 67* A married woman shall be separately examined on the 
surrender of copyholds, to which she alone, or she and her husband in 
her right, may be entitled for an equitable estate, as if such estate 
were legal. 

(IV.) — 6S, Power to the Court of Common Pleas in the case of a 
husband being lunatic or otherwise incapable of executing a deed or 
making a surrender of copyholds, or of his residence being unknown, or 
of his living separate from his wife, by an order on the application of the 
wife, to dispense with his concurrence in any case except as protector, 
where he is of unsound mind. 

LAST BNACTMBNT. 

69- To make any disposition^ or to give any eonsent, &e. und&r tliis 
act, it shall not be necessary to refer to the same. 

IV. — Bill for the amendment of the law relating to the estate of a 
tenant by the curtesy of England. 
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Sec 1. Actual feuiii shall not be necesiaiy to give a title as tenant hy 
the curtesy. 

2. Husband shall be tenant hj the curtesy notwithstanding there 
may have been no issue. 

3. Where there shall be issue of a former marriage, the estate by 
the curtesy shall extend to only one moiety of the herc^iitaments. 

4. The act not to extend to copyhold, gavelkind, or boroogh-English 
hereditaments. 

5. The act not to extend to cases where the wife shall have died 
before 1st Jan. 1833. 

v.— Bill for amending the law relating to dower. 

Sec. '2. Widows to be entitled to dower out of equitable estates. 

3. Seisin shall not be necessary to give a title to dower. 

4. There shall be no dower out of estates sold or devised. 

5. Partial estates and charges created by the husband, and his specialty 
debts and engagements, shaU have priority over dower. 

6. Charges may be apportioned between widow and heir. 

7. Dower may be barred by a declaration in a deed, 

8. Or by a declaration in the husband's will. 

.9« Dower shall be subject to any restrictions expressed in the hus- 
band's will« 

10. Devise of real estate to the widow shall bar her of dower, unless 
a contrary intention appear. 

11. Bequest of personal estate to widow, shall not bar her of dower, 
unless a contrary intention appear. 

12. Agreement not to bar the wife of dower may be enforced in equity. 

13. Legacies in bar of dower to be still entitled to preference. 

14. Dower ad osHum ecclesia and ex assensu patrU abolished. 

15. Act not to extend to gavel kind,or borough-English, or copyhold 
lands. 

16*. Act not to take effect where the husband shall have died before 
the 1st. Jan. 1833. 

VI. — Bill for the amendment of the law of inheritance. 

Sec. 2. Descent shall be traced from the purchaser, but the person 
last entitled to the land shall be considered the purchaser until the con- 
trary be proved. 

3. Land devLsed to an heir shall go to him as devisee, and not as heir, 
and a limitation by a granter to himself and his heirs shall give an estate 
by purchase, and the granter shall not take it as his former estate. • 
. 4. Wheh heirs take by purchase, under limitations, to the heirs o£ 
their ancestors, the land shall descend as if the ancestor had been the 
purchaser. 

5. Land may be limited to any person and his heirs on the part of any 
of his lineal ancestors of whom he shall he the heir, and the land shall 
descend as if such ancestor had been the purchaser. 

6. On a failure of heirs of the purchaser the descent shall be traced 
from the person last entitled to the land. 

7* Brothers and sisters shall trace their .descent through their parent. 
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8. Lineal ancestpra shall be heun in preference to oollAteral persons 
daiming through them^ as the father before Uie brother or sister. 

9. Proviso^ that the nude line be preferred. 

10. On failure of male paternal ancestors the mother of a more remote 
male paternal ancestor shall be preferred to the mother of the less remote 
male paternal ancestor. * 

11. The half-blood, if on the part of a male ancestor^ shall inherit 
after the whole blood of the same decree; if on the part of a female 
ancestor, after her so that the mother of the half blood on the part of the 
father shall inherit next after the sisters of the whole blood on the part 
f^ the fiither, and their issue, and the brother of the half blood on the 
part of the mother next after the mother. 

12. Descent may be traced through an alien. ^ 

13. Descent may be traced through an ancestor who has died attainted. 
15. Saving of limitations made before 1st Jan. 1833. 

No discussion deserving the name of a debate has yet taken 
place on the subject of tnese important measures, which are now 
lingering in the House of Commons, with little chance, we are 
afraid, of passing into laws during the present session. 



Common Law Commissions. 

On the 6th of March the lord chancellor moved for an address 
to his Majesty for a copy of the last report of the Common Law Com- 
missioners. The following is the statement given by the chancellor 
of the result of the commissioners'* labours : 

** The commissioners have conducted the inquiry with the most exem- 
plary industry and impartiality, and with the most consummate intelli- 
gence, and have collected a mass of evidence of the highest importance, 
in regard to the topics to which their attention has been directed ; and, 
moreover, have given opinions upon these topics, and upon the eiiect of 
the evidence, which are worthy of the most serious consideration of both 
houses of parlia.nent. I may mention one important topic to which 
they have paid particular attention, and as to which they have collected 
a great deal of most valuable evidence — 1 mean the process of law as 
between debtor' and creditor. On this point also the commissionem 
have given their opinions, founded, as their opinions generally are, upon 
true and solid principles of improvement; and the majority are of 
(^nnion, that imprisonment for debt, both on mesne process and in exe- 
cution, ought, ^ possible, to be abolished. I trust your lordships will 
not be startled at this proposition, or form any unfavourable opinion in 
respect of this recommendation going too far ; at least, I ask you to sus- 
pend your judgments until you have had an opportunity of conmdering 
the reasons on which the reconunendation is made, and the evidence on 
which it is founded. That creditcnrs should have every means of obtain- 



* This dause is a declaratory one, and thus settles the vexaia gumstio of descent be- 
tween Six W. Blackstone and his editor, Mr. Christian. 
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ingpftTlBent of their debts, from debtan who codU pay if they chose^ — 
that aU means should be taken finim debtors of fraudiidently defeating the 
just diiims of their oediton, — ^that all those anomalies dionld be ez- 
punoed from the law, by which unfair debtors are enabled to set their 
creditors at defisoioe, — tluit those rules of practice should be abolished by 
which creditors are hampered in their attempts to recover their debts, 
and by which fraudulent and un£ur debtors are enabled to escape from 
the payment of their just debts, aie principle founded on the soundest 
and most aolid reason; and there is hope that those jnconsistenrifis in 
law proceedings which stand in the way of these desirable results, may 
be gradually and temperately, but effectually femoved, if this report 
should receive the sanction of this and the other house of parliament. 
When I speak of the abolition of imprisonment for debt cm mune process 
and after judgment, that must, of course, be understood as oonpled with 
the putting of means into the hands of creditors for the recovery of 
their debts, of which, by the law as it at present stands, they are de- 
prived, and of which they have for a very long time, if not for nearly 
time out of mind, been deprived by the alteration of circumstances, with 
reference to common law proceedings. The principle of the law no 
doubt originally was, and must have Wn, that the whole of the property 
of a debtor should be liable to the claims of the just and bonajide cre- 
ditor. It never could have been meant, that while what was techni- 
cally called the goods of a debtor should lie liable to the claims of a cre- 
ditor, that more important part of his property which did not come 
under that technical denomination should be exempted. In the earliest 
state of the common law, these goods and chattels were generally all the 
propeirty that a man possessed, and to these the common law process was 
confined. But in progress of time circumstances have altered, and a 
most important and large mass of property has arisen, founded on credit, 
and this property the creditor finds it imposdble to attach by the common 
law process. The great bulk of the property of a debtor may consist of 
credits He may have property in the public funds, for instance, to a 
hundred times greater amount than the goods and chattels or personal 
property in his possession, and yet there is no provision in the common 
law by which the creditor can directly attach that species of property. 
A man may have the great bulk of his property in the funds, and there 
it is exempt from the common law process. The great bulk of a man's 
property may consist of debts due to him, but this property the creditor 
cannot reach by the common law process. Nay, the debtor may have 
gold and silver lying on his table, the very gold and silver borrowed from 
the creditor himseli, — and yet the creditor cannot touch the money, not 
even his own gold and silver, by the common law process ; and the 
oracular reason of the law is, that money does not come under the tech- 
nical denomination of goods, and that it would be removing land marks 
and essential distinctions, if money could be taken even in a process in 
execution against goods. I mention this merely as an instance of defect 
in the law which calls loudly for amendment, without at all meaning to 
go at length into a discussion of the subject of the report. I mention it 
to show that the improvements in this particular recommended in the 
report are not, properly speaking, innovations or alterations in the prin- 
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ciple and foundation of the law> but only applications of the original 
principle and reason of the law to the change of drcumstanoes which 
has taken place since the common law process was first framed and es- 
tablished. What is proposed is, to give its full effect to the new state of 
circumstances^ by bringing witldn the reach of that process the property 
founded on credit^ which, when the process was originally formed, had 
scarcely any existence. The commissioners have also investigated, with 
great pains, calmness, judiciousness, and ability, the subject of imprison- 
ment toT debt on mesne process, and the majority of them are of opinion 
that imprisonment of the person on mesne process may, under certain 
cricumstances, be dispensed with, as well as imprisonment in execution. 
But this of course must be accompanied with putting increased 
powers into the hands of the creditors to get at the effects of the 
debtors ; and even imprisonment may be retained as a means of compel- 
ling a debtor to give up his property, and also as a punishment for fraud 
or criminal conduct, either in a legal or a moral sense, — ^for acts which 
should \Sq either legally criminal or quasi criminid, as being crimes in a 
moral point of view. If a debtor fraudulently refused to. surrender his 
property, he would have no just reason to complain that he was im- 
prisoned until he did surrender for the payment of his just debts, 
nor would he have any just reason to complain if he should be im- 
prisoned as a punishment for having endeavoured to defeat his just cre- 
ditor by fraud, or any other act legally or morally criminal. People 
might, by an extravagant expenditure as compared with their incomes, 
contract debts which they must themselves be well assured they could not 
possibly pay ; and this might be considered as a fraud, and might be pro- 
l)erly punished as such. Where a debtor refuses to surrender his pro- 
perty, or when he has fraudulently contracted debts, in eithei case im« 
prisonment might still be retained, in the one case to compel payment, 
and in the other as a punishment. This appears to be very sound doctrine, 
and one which well deserves to be sanctioned by the legislature. There 
is another instance in which imprisonment on mesne process might be 
properly retained, and that is, when there should be reasonable grounds 
to apprehend an escape, and in one or two other cases with which I will 
not now trouble the house." 

The report has not yet been printed, nor will it appear in time 
to be noticed in our present number. A full review of it will, how- 
ever, be given in our number for November. 



Process of the Common Law Courts* 

On the 1st of March Lord Tenterden presented a bill for 
establishing uniformity of process in suits at law, which he intra- 



duced with the following observations : 



'' My lords, in presenting a bill for establishing uniformity of process 
in personal actions coniraenced in the courts of law at Westminster, I 
shall make but a very few observations, because I feel that is impossible 
to give an interest to the details of such a subject, or to render some of 
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them intelligible to penonS'Uiiaoquainted with the practice of the courts. 
I must advert shortly to the great difference and variety of fonns in use 
for the commencement of personal actions, not caly in the different 
courts/ but even in the same court, many of wh ch are founded upon 
reasons that are obsolete or have ceased to exist ; but bein^ of very 
ancient date/ it is not fit to attempt to abrogate or alter them, without the 
authority of parliament* Alterations of this kind are the only object of 
the present measure, alterations of form only, and not affecting any subr 
Stantial matter of kw. The first process, where it is not intended to 
hold the party to bail, is proposed to be by a writ of summons only, to be 
used by and against idl personsi, whether having privilege of peerage, of 
parliament, or of the court in which the suit is coihmenced. I think 
myself bound to notice this to your lordships, though I am perfectly sa- 
tidied that no objection wiU be made on your part. A change in the 
first process necessarily requires some change in the form of some of the 
subs^uent proceedings; and provisions for this purpose are accordingly 
introduced into the bill. In framing the new forms, care has been 
taken to render them easily intelligible to defendants, to express in them 
the nature and object of the suit, and to inform defendants of the oonse« 
Quence of not complying with the exigency of the writ. The lull is 
founded upon the recommendation contained in the supplement to 
the first report of the commissioners, and it has received in its pre- 
sent form the sanction of some of the learned judges of each of 
the three courts. Matters of practice and detail of this nature ne- 
cessarily require minute attention, not merely to render them perfect 
in themselves, but also to accommodate them to those parts of an ancient 
system that sate to remain unaltered. I shall therdfore postpone the 
second reading of the bill for some few days, in order to give an oppor- 
tunity for further attention and consideration, and for any suggestions 
that may be made for the ixAprovement of the measure. 

*' I now desire to avai^ myself of this opportunity of mentioning to 
your lordships, that many general rules have lately been made, by the 
judges of the three courts, for obtaining an uniformity of practice in 
mtiny matters, on which differences have hitherto prevailed, and which 
will be removed by these new rules, wherein the practice that seems in 
each case to be most suitable has been adopted. Other rules for the im- 
provement of the practice, and the more expeditious and cheap admini- 
stration of the law, have also been made by the learned judges, and 
others are in contemplation. By one of these rules, in particular, the 
form of declaring in actions for the recovery of pecuniary demands, now 
by far the most numerous dass, is greatly abndged, l^ which alone a 
very considerable part of the expence of such an action will be saved, 
and the temptation to go beyond the first process will be diminished, by 
diminishing the phifit of the second in the cause."< 

The following are the provisions of Lord Tenterden'^s bill : — 

-~ Non-bailable process in all the courts to be by writ of summons, in a 
form given by the act, and such writ shall contain the residence of the 
defendant, and shall be issued by the usual officer (sec. 1). The ap- 
pearance shall be by a memorandum, delivered to such person as the court 
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shall direct (sec. 2). If it is made to appear to the court that the de* 
fendant has not heen personally served with the summons^ and cannot he 
made to appear, a distiingas may issue, retumahle in not less than fifteen 
days after the teHe^ and on a return of non est inventus and ntcfla bona, 
and non-appearance of the defendant for eight days after the return, the 
court may authorise the plaintiff to enter an appearance for the defendant 
(sec 3). 

Bailahle process is to he hy writ of capias in all the courts; and where 
there are several defendants, each is to he served with a copy (sec. 4). 
On a return of non est inventus and nuUa bona, the plaintiff may proceed 
to outlawry hy exigi facias and. proclamation (sec 4) ; and after judg-* 
ment given in an action commenced hy writ of summons or capias, pro- 
ceedings to outlawry may he taken (sec 5) ; and for the purposes dT out- 
lawry a filacer is to he appointed in the Court of Exchequer (sec ?)• 

The mode of proceeding against prisoners in the custody of the mar- 
shal and warden, and against memhers of parliament, is pointed out hy 
sec 8 and 9. 

No writ under the act shall he in force more than four months ; iuid 
to prevent the operation of the statute of limitations, a writ must he 
served, or proceedings to outlawry he taken, or the writ issued in conti- 
nuation of a former writ he returned mm est inventus, and entered of 
record, within one calendar month (sec 10)* 

Writs executed on any day in term may he proceeded upon without 
reference to their heing executed within the four last days of term . 
(sec 11). Writs to hear date the day they are issued, and to he indorsed 
with the namei and place of abode of the attorney issuing them ; and in 
case of no attorney, with the name of the party (sec 12). 

Writs against corporations aggregate to he served on their officers, 
against hundredors on the high constable, and against inhabitants, &c 
on some peace officer (sec 13). 

General rules may be made by the judges for the execution of the act 
(sec 14) ; and they may make rules and orders for the return of writs 
(sec 15). 

Attomies whose names are indorsed on writs, may be compeUed to de- 
clare the occupation and place of abode of the plaintiff (sec. 17)- 

The act is to take effect the first day of Michaelmas term. 

Forms are given in the schedule of the vnrits, memoranda, &c. 

This bill passed without opposition, and received the royal 
assent on the 23d May. 

Reforms in the Court of Chancery. 

On the 15th of December, Mr. Spence, .in presenting the peti- 
tion of Joseph Hatringtpn, for an inquiry into the state or the 
practice of the Court of Chancery, especially to that part relating 
to proceedings before the master; said,— 

** The case detailed in this petition is, unfortunately, of frequent oc- 
currence in the Court of Chancery, though any person unacquainted with 
the proceedings of that court might be inducted to suppose, that in a 



28B ParKameniary Proceedings. [July* 

oountrj like diu^ lach a ease aniit be of nune oocorreiioe. Tlie will of a 
teitator* it whidi will tbe pefcitioiier was interested^ became the subject 
of a suit in the Gmrt af Chancerjr, and the result of that suit was an at- 
tornejT's bill of costoamaunthig to 7^0002. .Part of this bill the pHitioner 
has paid^and he thinks that he has pidd the whole amount that is fairly 
due. Tlie Court of Chanceiyy however, tells bun that if he has been 
overchaiged, he must have the bill of costs taxed; but the petitioner 
finds that the taiatlon would cost him no less a sum than 1,500L, and 
the petition details the Tarious sums which he would be called upon to 
pay, if he submitted the bill of costs to taxation. It contains 7»000 folios — 
the mere attorney's bill of costs contains T^OOO folios. The cost of taking 
oopiei^ which are of no earthly use, but which are 8ti4 an indispensable 
jireliminary to submitting the bill to taxation, will cost 700L llie costs 
of attendance which be would pay to the solicitor and clerks of court 
would cost 746L ISs. Then there are charges for warrants, and the 
service of those warrants, and the whole amounts to above 1,500/. for 
the taxation of one bill of costs. 

^' There are other instances I could mention of a similar nature, but 
that I do not feel myself 'justified in occupying so much of the time of 
the house. There was a bill lately filed on behalf of the Brewers' Com- 
pany. It was to recover the sum of 58SL 7s. 4d., and the quertion after- 
waitls arose who was to pay the oosti^ amounting to 900^, the bill having 
been filed to recover 500/. The question was argued in the Rolls Court. 
I should be« perhaps, disposed to dwell more on the encvmity of these 
cases, but that there is now a prospect of the abuses from which they 
spring being speedily and efiectually reformed. I am authorised to state, 
and, indeed, I might say, that I Imow it of my own knowledge, thai 
measures are in preparation for the effectual reform of the most crying of 
the abuses of the Court of Chancery. Though every individual, at all 
acquainted with the subject,- is fully impressed with the necessity of due . 
deliberation, and that no hasty measure should be brought forward ; yet 
I think that I am not too sanguine in expressing mj cohviction, that 
early after the recess, one or more bill or bills will be introduced, either 
into this or the other hodse of parliament, for, amongst other things, the 
remedy of the abuses which this petition ^ints out in such strong terms, 
and for a thorough reform of the busmess of the master's office." 

On a subsequent day Mr. Spence, on a question put to him, 
stated, that bills had been prepared for the purpose of effecting 
certain reforms in the Court of Chancery, but whether they would 
be brought in during the present session, he could not with cer- 
tainty say. 

Equity Process. 

An act has been introduced and passed during the present ses- 
sion, to effectuate the service of process issuing from the Courts of 
Chancery and Exchequer in England and Ireland respectively 
(2 W. 4, c. 33). By this act (sec. 1) the courts above-mentioned 
in England, in suits concerning lands, &c. in England, are em- 
powered to direct process to be served in other parts 'of the United 
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Einsdom ; and b^ sec. 2, the Irish courts of equity have a 
similar power. With the subpoena served under this act, a copy 
of the prayer of the bill is also to be served, and no process of con- 
tempt IS to be cutered without special order. 



Writs de Lunatico Inquirendo. 

A bill has been brought in to lessen the expences of the hitherto 
costly proceedings with regard to the execution of writs de luna- 
tico inquirendoj and will most probably pass in the course of the 
present session. It empowers the chancellor, to appoint one or 
more instead of three commissioners, to make inquisition ; and en- 
ables him also to appoint three or more persons to be visitors, 
during pleasure, for superintending, under the order of the chan- 
cellor, the care of persons found lunatic by inquisition, and to 
make orders as to the duties of such visitors. Persons interested 
in houses licensed for the reception of insane persons are not to be 
visitors. A secretary and clerk to the visitors are to be appointed. 

The Abolition of the Court of Exchequer in Scotland. 

On the 15th of December, the lord advocate of Scotland brought 
in a bill to abolish the Court of Exchequer in that country, on the 
ground of its being an unnecessary and expensive establishment. 
From certain returns moved for in the House of Lords, the lord 
advocate made the following statement in support of the bill : 

'' I will trouble the house with a few of the particulars that are set 
down in the returns ; for instance^ the total number of defended causes 
in twenty years was 134, that is, an average of about six and a half per 
year. This applies to the last twenty years ; but if we take a shorter 
period, it will appear that the average of the number of trials in a year is 
considerably smaller. For instance, during the last ten years, the average 
has been only four causes a^year ; and, in the last two years, there has 
been only one defended before the court. Now this miserable deficiency 
in the number of causes tried is not at all commensurate with the number 
of officers attached to the court, and the amount of the salaries paid to 
them. To get through this business, the court consists of a chief baron 
and three puisne barcms, the former with a salary of 4,000^ a-year, and 
the other barons with ° salaries of 2,000L a-year each. There are also 
several officers of the court who receive large salaries. I should have 
observed, that the number of arguments it has heard during the last 
twenty years is ninety, that is, on the average four and a hsdf in the 
year* I am aware that there are a great number of causes set down in 
one of the returns as having been disposed of before this court ; but 
many are entered here which there is no intention to bring to trial. 
Thus we find in one of the returns that it is stated that no less than 
5,700 causes were brought into court in a certain number of years; but 
of these more than four-fifths never were prepared for trial, nor was there 
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ever any intcntiim to bring them to triaL Tke great portioii were meielT 
admonitions to penoni who were in arrear for their tase% and a notice 
from the Court of Erdieqner was sent to them to state, that if the3r 
were not paid* proceedings would he adopted. 

** Again, many of the remaining cases were for infringing the revenne 
laws, the great portion of which are always disposed of l^ the parties 
entering into a composition with die crown. I do not hesitate to assert, 
that the judicial time of the Court of Exchequer, in Scotland has not 
been occupied with more than one cause of any consequence in a term 
for the last twelve years. I can speak with some d^ree of confidence on 
this subject, in consequence of my professional avocations occaskmally 
calling me into that court ; and I do not hesitate to assert, that the 
gteat portion of the causes tried require the display of no great talent 
on the part of the judge, as they are generally proceedings aindnst per- 
sons for illegally m^uff soap or candles, or for some rimilar intringement 
of the excise laws. V^ any one pretend to assert, that, for the deter- 
mination of cases of this nature, the talents of a chief baron, and three 
puisne barons, with large salaries, are necessary ? But it may be said, 
that these learned persons have other duties to perform. I admit that 
this is the case, but I deny that those duties are of a nature that cannot 
be equally well performed elsewhere. Thus it is a part of their duty 
to examine all charters granted by the crown, and also to revise at a 
court of appeal the decisions of the justices of the peace in revenue cases, 
and also to hear appeals in cases connected with overcharges in assessed 
taxes. But nearly every case of either of these kinds is determined in 
the Exchequer Chamber ; and I believe that there is not an instance of 
counsel being employed in these proceedings ; and they occupy a most 
inconsiderable portion of time. I am convinced that all this business 
can be transacted in as satisfactory manner as it is now, botii to the 
suitors in the court and the public, according to the mode suggested in 
the bill which I propose to. submit to the house. In addition to tiie 
judges of this court, there are eight accountants with laxge salaries, and 
also a remembrancer. I admit that, by means of these officers, some 
business is transacted, which is not of a judicial nature, but I am sure 
that an arrangement can be made that will be satisfactory on this 
point." 

The bill, after some opposition from Sir William Rae, went into 
committee on the Slst of May, and will, in all probability, be passed 
during the present session. 

The Poor Lawa^ 

On the 8th of December the Marquis of Salisbury enquired 
from the lord chancellor whether ministers had it in view to 
propose any measure for the improvement of the existirg system of 
the Poor Laws ; and, in reply, the lord chancellor stated that 
undoubtedly a measure on that subject would be brought forward 
either by him, or by some other member of the government, ip the 
course of the session. 
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The Bulject was again revived on the 2d of February, and 
a oommission has since issued to the Bishop of London, Mr. 
Senior, Mr. Coulson, and several others, directing them to inquire 
into and report upon the present state of the Poor Laws. 



County Courts. 

The attention of parliament was di^wn to this subject by a 
motion made by Mr. Hunt on the 8th of May for certam returns 
relative to the Courts of Requests in London and Westminster, 
which gave rise to a short debate on the mode of recovering small 
debts. Sir Robert Peel stated that he had some time ago been 
prepared to bring in a bill for amending the constitution of the 
county courts, but some questions arose which threw a difBculty 
in his way, and it was thought better to postpone the measure, untd 
the question of imprisonment for debt had come under the consi- 
deration of the common law commissioners. Lord Althorp, after 
alluding to the county court bills which he had brought forward, 
said, he trusted that before long some measure for improving the 
law relating tQ the recovery of small debts would be carried into 

efiect. 

Capital Punishments. 

On the 27th of March, Mr. Ewart, the member for Liverpool, 
obtained leave to brin^ in a bill for abolishing capital punishment 
in the several cases of horse-stealing, sheep-stealings cattle-stealing, 
and stealing in a dwelling-hous^, no person being put in fear 
therein. 

On the 30th of May the following debate took place in the 
committee on this biU : 

On the question that the preamble be agreed to, 

Sir R. Peel said that, concurring in several parts of the Hll^ he 
thought there was one crime from which the punishment of death 
was removed by it, which would be attended with some evil. He 
alluded to the offence of stealing in a dwelling-house. He would 
admit the propriety of relaxing the extreme severity of the law in 
the case of sheep and cattle-stealing, as the law was seldom enforced 
as to the capital punishment in those cases ; but he thought the case 
of horse-stealing was different^ It was an offence easily committed, and 
to which great temptations were held out, by the facility with which the 
horsed might be disposed of; and he did certainly think that the remis-^ 
sion of the capital punishment in the case of horse-stealing would be an 
encouragement to the offence. But he rose chiefly for the purpose of 
pointing out the risk to the security of property, particularly in the me- 
tropolis, by the remission of the capital punishment in cases of stealing 
in a dwelling-house. 

Lord Althorp thought it would be exceedingly objectionable to have 
punishments in our statute books which were very seldom enforced, as 

vol. III.: — JU. X 
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was the case at present with that against the crime of stealing in a 
dwelling-house. If there was any penonal violence offered, that might 
be a reason for enforcing the severity of the law, but in cases where no 
such violence was ofiered, a lighter pumshment onght in his opinion to 
be awarded. Under these circumstances, he was disposed to try the ex- 
periment of remitting the capital punishment of stealing in a dwelling- 
house when not accompanied with violence. 

After a few words from Mr. Hunt and Mr. J. Weyland, 

Mr. O'Connell said, that in the course of a lonff experience^ he had 
seldom known cases of the kind mentioned in the bill followed by an 
infliction of the punishment of death. He therefore thanked the hon* 
gentleman for having introduced this measure, as nothing could be more 
objectionable than to have our statutes nominally denouncing punish- 
ments which were not enforced. It served to hold out perfect impunity 
to particular offences. 

After a few words from Sir R. Inglis and Mr. Stephenson (which 
were not heard in the gallery). 

The Attorney-General said the simple principle on whidi this bill 
went was, that all great severity of punishment did not tend to diminish 
crime. The experience of the ablest judges and lawyers, and the most 
intelligent jurors, went to show that where the punishment was beyond 
all proportion severe, as compared with the act for which it was inflicted, 
it had in general the effect of allowing the criminal to escape altogether; 
for when men found that the life of the party wlio stole to the value of 
67. or 7/* from a dwelling-house must be forfeited if he were convicted, 
they were unwilling to prosecute. This feeling was so general, that 
many were allowed to escape who would be subject to punishment if 
the law had fixed that at less than the punishment of death. Under 
these circumstances, he thought it was desirable to try the experiment of 
fixing a punishment more proportioned to the offence in the public 
opinion, by which prosecution would be more certain, and the ^ds of 
justice better answered. 

Sir Robert Peel said, that the very great increase of crime of late years 
rendered this subject one of great delicacy, and one which could not be 
looked upon without anxiety. Secondary punishments were much relied 
on by some ; but in the way in which they were now inflicted they 
would fall far short, in most cases, of being an effectual check on crime. 
Suppose a man intrusted with the property of another should make away 
with it, that man, in general, perhaps, would be a man of good educa- 
tion. Now, to send such a man out as a convict, and have him appren- 
ticed out to a settler, probably an ignorant man, would not, in his 
opinion, be the proper way to dispose of him. Suppose Fauntleroy, for 
instance, if he had been sentenced to a secondary punishment and trans- 
ported, — ^and suppose that, of the 300,000/. or 400,000^ of which he 
defrauded others, he should reserve some 30,000/. or 40,000/. for his 
future use — what would be the result when he got out to New South 
Wales? Why, he might lead a life of learned leisure (for he was a 
man of learning), and be exempt from all personal restraint ; and it was 
probable that m three or four years the government would be teaaed 
with applications for the remission of the remainder of his sentence. 
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In that case would not the law be defeated? Then it had heea sug- 
gested that, as a secondary punishment^ parties should be exposed to 
mSgrnj, by being compelled to work and to exposure in the public streets. 
He, for one> could not concur in the propriety of that kind of punish- 
ment. There was something so revolting in that sort of exposure^ that 
he was sure it would beget a S3rmpathy for the criminal^; rather than a 
proper feeling in the justice of his punishment. He had also heard of 
solitary confinement being mentioned as an effectual secondary punish* 
ment Those who thought so were^ he apprehended^ not well acquainted 
with the operation of that sort of confinement on some men. It was a 
fact, well known to those conversant with prison discipline, that a soli- 
tary confinement of six weeks would have the effect, on some men, of 
rendering them insane for the remainder of their lives. He should 
therefore pause before he gave to a judge the power of inflicting such a 
punishment at his discretion, when it was probable that, at the time, he 
was not at all acquainted with the way in which it would operate* 
Under these circumstances, he thought they ought to pause before they 
resorted to secondary punishments, which experience had shown were 
not very effectual. He was disposed to go along with the supporters of 
this bill in diminishing the severity of punishment, where it could be 
done with a reasonable hope of decreasing crime by that means; but 
there were, as he had before stated, cases in which he could not concur 
in the removal of the capital punishment, fiy the bill it was proposed 
that* stealing* in a dwelling-house, where it was not accompanied with 
violence, should not be punishable with death. Now, he would suppose 
that a plan was laid to rob a house in concert with one of the servants 
of the owner ; — that servant might so arrange that the robbery could be 
effected, and to a large amount, without rendering any violence neces- 
sary, though the parties might be prepared to use it if occasion should 
require; yet, by this bill, such criminals would escape, while those who 
used any violence, though they might steal to the vdue of only a few 
pounds, would be liable to suffer death. He owned he did not think 
that the security of property would be increased ; on the contrary, he 
thought it would be greatly diminished by such a change in the law. 

Mt. W. Wynn thought that they would be as unwise as their an- 
cestors, who had awarded the same punishment for lifting up a latch 
tied by a bit of string, or breaking a window and abstracting an article 
from it, as they did in a case of most atrocious robbery^ if they did not 
make a clear distinction and classification with respect to those crimes 
which should, and those crimes which should not, be visited capitally. 
It was desirable that the punishment should remain with reference to 
certain offences committed during the night, but that it should not ex-> 
tend to the same offences when perpetrated in the day. With respect 
to horse-stealing, he thought that a limitation should be put to the ex-* 
portation of that animal, by which the offence might be greatly checked. 
Particular ports might be named from which sdone horses should be 
exported ; and a book might be kept, in which a description of their 
marks, &c., should be entered. Executions for that offence very rarely 
occurred : he recollected but one in London. That was the case of 
Probart ; and he suffered for former crimes rather than for stealing the 

x2 
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hone> mnoe the ofience was committed under the least a^ravation that 
it was posnhle to imagine. It was neoessarj that the utw should he 
altered, when they saw witnesses, jurors, and judges, all combining to 
deprive it of its severity. The law would be better administered if a 
lighter and more certain punishment were affixed to certain crimes. He 
thoueht that the brand might be introduced beneficially. A culprit 
would carry that stain with him to whatever country he went ; and the 
fear of such a disgrace would operate as a preventive of crime. 

Mr. G. Lamb said, that with regard to the crimes contemplated by 
this bill, there had latterly been, in g^^neral, no increase. Horse and 
cattle stealing, which was generally effected by gangs, and not by 
isolated individuals, was not so prevalent as it had been. With respect 
to privately stealing, there had been some increase, but not a very mate- 
rial one. Those who looked to the papers that were laid on the table 
would perceive that the increase was very small indeed. With reqiect 
to the abolishing of the punishment of death for stealing above the value 
of 5/^, he had, when his hon. friend brought in the bill, doubted the pro- 
priety of such a measure ; he, however, was now of opinion that such 
an alteration was adviseable. That was the only crime on the statute- 
book the punishment of which depended on the criterion of value, and 
he thought that it had better be removed. The right hon. baronet had 
adverted to the aggravated crime of servants robbing their masten; but 
atUl, let them Inrine forward whatever case they would, the capital 
pui^shment depended on the stealing over the amount of 5il, aI.uougli a 
robbery of less amount might be attended with circumstances of greater 
atrocity. It had been suggested, that by raisins the value to 100/., and 
awarding capital punishment only to those who stole \o that amount, 
the difficulty which juries now fdt in convicting would be removed. 
But he objected to this^ because he did not think that in any case the 
value should be the criterion of punishment. If they abolished the 
punishment of death in every case except in those where the pub^c feel- 
ing went along with them, he did not think that they would be' going 
too far. He was ready to vote for the whole bill. 

Mr. J. Campbell said, he had paid great attention to this subject, and 
he was of opinion that the measure now proposed would be found bene- 
ficiaL It was an error to suppose that when these law» were first 
framed it was not intended that they should be carried into effect. If 
they looked to the reigns of Queen Anne, of George I. and II., and the 
earlier part of the reign of George III., they would find that the punish- 
ment under those laws was r^rously enforced. But the change which 
had since been efiected in public feeling rendered an alteration necessaiy. 
Horse-stealing had, for a great number of years, been rarely punished 
capitally : he recollected but one instance. The prisoner was convicted 
at Staffiird ; but he had no idea that the criminal would be left for axe* 
cution, and he heard of his fate with absolute horror. He did not ap- 
prove of the idea of branding criminals : such a mark would efiectuwy 
prevent them, however reformed they might become, from mining in 
society. 

■ Mr. Lennard said, that the observations which had been made by the 
right hon. baronet opposite pointed to a great defect in our mode of legis- 
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latumj nuaeLy, that of. claaring a yaziety of crimes^ differing in degree^ 
under one oonunon denominacion. For instance, in buiglary it seemed 
absurd that he who entered a house armed at night, prepared to commit 
murder, if necessary, in the execution of his purpose, should come under 
the same class of c^enders as a child would, who, after dark, should 
break k pane of glass, and steal a cake. This was a point w:ell worthy 
the attention of government, and he hoped that something would be done 
to improve the laws, by making the punishments enacted by them bear 
some proportion to the nature and character of the crime. With respect 
to the particular crime which had bsen alluded to principally in the 
course of the debate, namely, the crime of stealing in a dwelline-house, 
lie admitted there were cases of a^ravatian such as were statea by the 
right hon. baronet; but still it must be recollected, that the crime was 
not one likely to lead to personal violence; and as^he was averse to 
making the amount of value a criterion in case of life, he should support 
the bill in its present state. With reference to what had been stated by 
the right hon. baronet in regard to secondary punishments, he thought 
the difficulty of making them effective had been over-rated. In the 
case of Mr. Fauntleroy, of whom it had been said, that under any system 
of secondary punishments he would be living in luxury, he would ask, 
oould no law be devised which should prevent that ? and, farther, how 
could these luxuries be obtained, when it was known that by the com- 
mission of such an ofience as that for which he sufiered his property 
would have been forfeited ? He felt a great objection to the present 
law, on account of the large discretion vested by it in the judge. Prac- 
tically, the law was exactly in the same state as if it were to be enacted 
tiiat ihe punishment for the crimes of horse-stealing« sheep- stealing, and 
stealing in a dwelling-house, should be transportation, but with a proviso 
that the judge at his discretion might increase the punishment to death. 
Would the house consent now to enact such a law? if it would not, why 
retain a law which in practice did the same thing ? . Allusion had been 
made to the difficulty of finding prosecutors ; he believed that the bill of 
his hon* friend tended to remove that difficulty, by making the enact- 
ments of the law more conformable to the feeling and humane spirit of 
the people of this country. 

Mr. C. Fergusson expressed his approbation of the provisions of 
thebilL 

Mr. Crampton said, that the cruelty which characterised our statute 
law formed no part of the common law of the land, and that the only 
object which would justify the severity of our criminal laws, namely, 
the diminution of crime, had not been attained in this country. 

Mr. Hume was most happy to find that this bill was about being 
passed into a law. The example of the United States of America 
should long ago have taught us a wise and practical lesson on this sub- 
ject. There they seldom executed, except in cases of murder; and the 
milder punishments which were substituted in the stead of that of 
death, had been found to produce much better effects than the severer 
laws which existed in this country. He did not think that secondary 
punishments had got a fair trial in this country. He was sure that if 
secondary punishments were more strictly enforced in New South 
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Wales,— that if, instead of its bong in the power of the governor there, 
or of persons in the Colonial-office at home, to listen to applications on 
the part of convicts, and to commute, or to remit, their sentences, every 
individual transported for seven or fourteen years to New South Wal^ 
was certain of being kept to hard labour for the whole of that period, — 
he was sure, he repeated, that if such a system as that were acted upon, 
secondary punishments would, in most cases, be found abundaiitly suffix 
dent, and that the punishment of death might be almost altogether 
dispensed with. 

Mr* Ewart concurred in the praise which the hon. member for 
Middlesex had bestowed on the American system, and expressed his 
hopes that in a short time we should follow the example of America, 
and in a great degree abolish the use of capital punishment. 

After a few observations from Mr. Hume and Mr. Lamb, on the sub- 
ject of secondary punishments, the bill went through committee, and, 
the house having resumed, the report was ordered to be. received on the 
following day. 

With regard to the punishment of death in cases of forgery, 
Dr. Lushington, on the 11th of May, put a question to the 
attorneygeneral, and received the following satisfactory answer : 

'' I have no difficulty in answering the question of my honourable and 
learned friend. In consequence of the petitions which were presented 
on the subject some time back, I took the opportunity of conversing 
with the lord chancellor on it ; and the result was, that I prepared a 
bill to remove the punishment of death in all cases of forgery, and that 
bill is ready to be brought in whenever a proper opportunity presents 
itself. The last amendment of the forgery laws, made two years back, 
rendered my task easy, as the punishment of death was then abolished 
in all but in a few cases." 



Consolidation of the Laws against Coining. 

On the 30th of March, Lord Auckland, the master of the Mint, 
presented a bill for consolidating and amending the laws relating 
to offences against the coin. 

This act (2 W. IV. c. 34), which received the royal assent on 
the 23d of May, repeals forty-five acts of parliament of England, 
Scotland, and Ireland, the principal provisions of which are 
re-enacted. Under the new statute, the offences against the coin 
which were formerly high treason are made felony, and those 
which were formerly capital offences, no less than seven in number, 
are now punishable with transportation only. Many minor im- 
provements have also been made, the principal of which is, that 
the having of counterfeit coin in possession with intent to utter it, 
which was held by the judges to be no offence, is now made felony, 
and punished with transportation for seven years. 
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Sentence of Death. 
On the 20th of March Mr. Hughes Hughes brought in a bill 
for extending the 4 6. IV. c. 48, authorising courts to record sen- 
tence of deam, to London and Middlesex. Under this bill, where- 
ever capital punishment is not intended to be inflicted, sentence of 
death may be recorded, instead of being passed on the prisoner, 
as well at the Old Bailey as in other courts. The bill was sup- 
ported by the attorney-general. 

Privilege of Parliament in matter of Arrest. 

On the 14th of February Mr. Alexander Baring ohtained 
leave to bring in a bill under the following title, \^ A Bill for pre- 
serving the dignity and independence of uie House of Commons, 
by causing the Seats of Insolvent Members to be vacated, by pre- 
venting the Election of Insolvent Persons to serve as Members, 
and by removing difficulties touching the rights of Creditors 
against Bankrupt Members.'*' The principal provisions of this 
bill are — 

Process may issue against the person of a member on a judgment^ re- 
cognizance^ decree^ &c.> or other final proceeding (see. 1) ; but previously 
a demand must be made upon the member^ and an i^davit of such 
demand deposited with the clerk of the house (sec. 9). That after the 
expiration of a certain number of days from the affidavit being so depo- 
sltedy the process shall be delivered to the clerk of the house (sec 3) ; 
and if after the expiration of another period the money is not paid^ the 
seat of tfie party shall be vacated (sec. 4). The member whose seat is 
thus Vacated shall not be re-eligible if the process is still in force (sec. 5). 
No person in custody under such process shall be eligible (sec. 6). No 
person who has taken the benefit of the Insolvent Act shall be eligible 
unless he shall have paid his creditors (sec. 7)* Members becoming 
bankrupt shall vacate their seats^ unless the commission o^ fiat be super* 
seded within a certain number of days (sec. 8). There shall be no privi- 
lege in matters of bankrujptcy (sec. 9)* 

Mr. Baring thus stated the former and present state of the law, 
and the nature of the measure about to be introduced: — 

" In former times the privileges of members extended much farther 
than they do at present. I will not^ however, go into any lengthened 
explanation as to the causes of the various changes that have been made. 
At one period, no action could be brought against a member of parlia- 
ment on any account. The law in this respect subsequently became 
involved in some doubt, and in 1 James I. a declaratory bill was intro- 
duced, which allowed persons to bring actions against individuals who 
had been members of parliament, but were not members for the time 
being. At a later period, the absurdity and injustice of tlie law relating 
to the privilege of parliament again attracted the attention of the legis- 
lature, and in the 12th and 13th Wm. III. an act was passed, entitled, 
** An Act to prevent inconveniences arising from the exercise of the 
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Privileges of Parliament" By the provisioiis of this act a member of 
parliament might be sued in the intervals between the sessions, and 
then only. As the country advanced in dviliaation, a fiuther chai^ in 
the law was found necessaiy, and by the 3d Gea II. it was enacted, 
that actions might be brought against members during the sitting of 
parliament, but that statute reserved to members their privilege of 
exemption from personal arrest. The next statute on the subject was 
the 10th Geo. III., which gave a creditor power to proceed against a 
member, his debtor, by distress and seizure of his goods. Thus, it ap- 
pears, that parliament has gradually dealt with this question as Uie state 
of th^ law has been shown to be imperfect. No person who examines 
the subject can fail to perceive that this privilege of freedom from arrest 
had its origin in jealousy of improper attempts on the part of the crown. 
In proportion as the law became better administered, and the power of 
the crown placed within proper bounds, the privilege of members was 
found inconvenient and prejudicial to the general interests of society. 
Formerly the power of the. crown in courts of justice was very great ; 
but, as Uiat power declined, it is seen how this house, step by step, re- 
ceded from its peculiar privileges. One of the most remarkable dumges 
in the law respecting privUeee was effected by the statute of the 52d 
Geo. III., which enacts that if a member becomes a bankrupt, and does 
not pay his debts within a limited time, he must vacate his seat. The 
preamUe to that bill is to the following effect :-;-* Whereas it is highly 
necessary, for the dignity and independence of parliament, that menSiers 
of the House of Commons of the United Kingdom becoming bankrupts, 
and who do not pay their debts in full, shall not retain their seats.' 

'^ It is now necessary for me to state the change which I propose to 
effect in the law as it at present stands. The effect of the bill which I 
shall move for leave to introduce, will be, to deprive members of the privi- 
lege of freedom from arrest, in the event of jydffment being given against 
them. I do not mean to destroy the privilege from arrest on mesae pro- 
cess; for it often happens that a man is taken by surprise by his creditor 
for the sake of vexation and annoyance ; and we often hear of cases of 
arrest by this process, which, on inquiry, turn out to be entirely ground- 
less. I therefore mean to propose, that a member of parliament, against 
whom a judgment shall be obtained in a competent court by any creditor, 
and who shall not satisfy the same judgment within the period of three 
months after it is given, shall forfeit his privilege of freedom from 
arrest" 

« 

A short debate ensued, in which the measure was supported by 
Mr. Croker, and opposed by Sir Charles Wetherell and Mr. 
Lambert. The bill was read a second time on the 30th of May, 
after a brief discussion, and a division of 38 to 4. 
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Art. XII.— parliamentary PAPERS, INTELLI- 
GENCE, &c 

Retuma relating to the Court of Bankruptcy. 

Return of the number of issues tried by tbe Court of Review in Bank-> 
ruptey ; of the number of matters heard by that Court upon, tivd voce 
evidence ; of the number of days the Court has sat, and th'd number 
of hours on each day ; of the number of petitions and matters heard 
by the Court, distinguishing such as had previously been decided by 
the Vice-Chancellor, and such as were matters heard ex parte, or not 
opposed ; of the fees received by the difierent Officers of the Court> 
distinguishing those enumerated in schedule 1, of the act authorizing 
the establishment of the Court, from those enumerated in schedule 2 ; 
of the duties performed by the Deputy- Registrars of the Court ; of the 
duties performed by the Secretary, and the number of hours of each 
day in which he had been engaged in the public duties of his office, 
and of the ambunt of fees received by him or his clerks ; of the num- 

. ber of attendances of any of the Judges of the Court as Commis- 
sioners ; of the number of matters now ready for hearing in the said 
Court of Review ; of the amount of fees received for the admission of 
Solicitors of the said Court, and the purposes to which the same have 
been applied ; and also of the names of the persons appointed official 
assignees. 

No issue has hitherto been tried by the Court of Review in bank- 
ruptcy. 

No matters had been, on the 19th day of March, heard on vivd voce 
evidence ; but two matters, which were then depending in the Court of 
Review in bankruptcy, and had been before then appointed for hearing, 
have since been heard by that court, and determined on vivd voce evidence. 

The said Court had, on the said 19th day of March, sat forty-two 
days ; but there are not any means of ascertaining the number of hours 
each day of its utting, no memorandum having been kept thereof. 

One hundred and fifty-eight petitions and other matters were heard 
by the said Court of Review, to the said 19th of March inclusive; of 
which two had been previoudy decided by the Vice-chancellor, and 111 
were ex parte, or not opposed. 

The judges have fi^uently attended at the Court of Commissioners 
of Bankrupts, in Basinghall-street, with a view to assist the commis- 
sioners, and sometimes on appointments ; but on one occasion only has a 
ju^e actually sat as Commissioner. 

The number of matters which on the 19th of March stood for hear- 
ing in the Court of Review, on that and subsequent days, was thirty ; 
of which eight stood for hearing on that day. 

The sums received for the fees enumerated in the second schedule 
of the act, authorizing the establishment of the Court of Bankruptcy, to 
the said 19th of March inclusive (comprehending 136/. 6s. for the filing 
of affidavits for procuring ^the admission of attorneys and solicitors), 
amount to 486/. 2s, 4t^dn 
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The fees received for the admissdon and enrohnent of attorneys and 
solicitors to and upon tliat 'day, exclusive of those for filing their affida* 
yitSy amount to 681/. 10». The expences of the affidavits and enrol- 
ments, and the necessary hooks for entering the residences of the attor- 
neys and solicitors admitted in the Court of Bankruptcy, up to the same 
day, is 67 1» 17 s»; after pa3rment of which, there wiU remain a balance 
of 6l3/. 13s.; which, by the rules made by the judges of the Court of 
Review, on the 12th of January last, already returned to the honourable 
the House of Commons, is directed to be applied to the same purposes 
as the fees received under the second schedule of the 1 & 2 W. IV. c 56. 

The names of the persons hitherto appointed official assignees are, 
George John Graham, Robinson John Kitchener, Robert Waithman 
the younger, Peter Harris Abbott, David Cannan, James Foster Groom, 
George Lebckington, George Green, Patrick Johnson, William Turauand, 
Alexander Brymer Belcher, James Clarke, Edward Edwards, William 
Tennant, Charles Turner, William Whitmore, George Gibscm, Moses 
Asher Goldsmid, and Joseph Lowe ; three of the first eighteen of these 
gentlemen are attached to each of the six commissioners of the court; 
but Mr. Joseph Lowe has not been attached to any Commissioner, so as 
to enter upon his official duties ; nor will he be so attached/ untQ it is 
found necessary to add to the present number of acting official asagnees. 

In consequence of the said order of the honourable the House of 
Commons, Uie deputy-registrars of the Court of Bankruptcy respectively 
have been required to make a correct statement, for the information of 
that honourable house, of the several matters and things concerning 
them mentioned in the said order, and have for that purpose communi- 
cated the following statements : — 

Francis Gregg, one of the deputy-registrars of the said Court of 
Bankruptcy, attached to the Court of Review, states, that the duties of 
that office, performed by him, have been as follows: — ^Attending upon 
and assisting the judges of that Court during its sittings ; and afterwards, 
when the Court rose early enough to enable him to do so, and on days 
when it did not sit, attending at the office in Basinghall-street; inspect- 
ing the petitions brought there, and signing the JiaU for answering 
them; examining bankrupts' certificates, and the documents aoodm- 
penying such certificates; oonferring with attorneys, solicitors, and their 
clerks, relative to mattevs^eard or depending in the Court of Review; 
drawing up orders of the court, when required, and generally assisting 
in the business of the office. 

John Vizard, the other deputy-registrar of the said Court of Bank- 
ruptcy, attached to the said Court of Review, states, that the duties of 
that office, performed by him, have been as follows: — Attending at the 
Registrar's offi^ dn Basinghall-street, daily, from ten to four o'clock, 
there receiving and inspecting all petitions presented for hearing in the 
Court of Review, and signing the JuUs, for attendance on them ; keeping 
a daily record of such petitions, as they are to be brought on for hearing, 
for the use of the court, and supplying each of the judges with a copy 
(left by the solicitor) of every petition, two days prior to the day for 
hearing ; receiving all certificates of bankrupts' conformity in the king- 
dom, when brought for allowance ; examining the same, and the several 
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affidaviu, powers of attorney, and other documents filed therewith, to see 
that the rules relating thereto, as prescrihed by statute and the general 
(vders in bankruptcy, have been complied with, and siening the adver- 
tisements for allowance to authorise their insertion in the Gazette, 
preparing the allowance by the Court of such certificates at the expiration 
of the time specified in the advertisements, unless stayed by petition in 
mean time ; receiving all applications and papers £or G(rawing up orders 
on hearing ; furnishing the registrar with the pape^ to enable him to 
draw the minutes of such orders, and when drawn, attending the solici- 
tors on both sides, on their meeting, to settle the minutes ; making the 
orders ready for engrossment, and afterwards passing and entering Uiem; 
receiving all applications for orders of course; examining the affidavits 
and other documents filed in support of such orders ; drawing up the 
orders, getting them engrossed, passing and entering them. 

Francis Charles Parry, Daniel WHliam Richardson, William Cheek 
Bousfield, John Campbell, William Henry Whitehead, and John Barnes, 
the six deputy-registrars attached to the Commissioners of the said Coiut 
of Bankruptcy, state, that the duties of their respective offices, performed 
by them, have been as follow : — 

1. To attend upon and assist the Commissioners, to whom the said 
deputy-registrars are respectively attached, in all their sittings; to 
examine the depositions and other documents presented to the commis- 
sioners, and ascertain their correctness in point of form, and examine the 
exhibits referred to, and ascertain that they are correctly set out. 

2. To examine all affidavits sworn before the Commissioners. 

3. To take down the examinations of various parties summoned by 
the Commissioners where no solicitor attends, and on other occasions, 
when directed by the Commissioners. 

4. To examine and authenticate all advertisements for the Gazette, 
which come before the Commissioners. 

5. To prepare and fill up the summonses to the solicitors and 
assignees under the old commissions, for the purpose of examining their 
accounts. 

A. To assist the Commissioners in taxing solicitors' biUs, in all 
matters in bankruptcy depending before the Commissioners. 

B. To examine the proceedings under commissions axid^ats, and the 
necessary affidavits and documents for obtaining the bankrupts' certifi- 
cates, prior to their being signed by the Commissioners. 

C. To keep minutes of the proceedings of each daily sitting of the 
Commissioners ; to arrange the several proceedings and documents under 
corndtussions sndJuUs, and to attend to the various searches therein, and 
references thereto, which are constantly required. 

Z). To keep an account of the fees payable under the 47th section of 
1 & 2 William IV. c. 56; the Court of Review having directed the 
deputy-registrars to receive and pay them into the Bank of England, 
and to file the receipts with the accountant-general. 

The six last-mentioned deputy-registrars further state, that the 
duties. No. 1, 2, 3, 4, and 5, are considered public, and require their 
daily attendance ; and that the duties A, B, C, and Z>, occupy their time 
not devoted to attendance on the Commissioners, and frequently the 
whole evening. 
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Tlie Lord Chancellor's iecretarj of bankrupts is not an oflicer o^ or 
attached to, the Court of Bankruptcy; but in consequence of a copj of 
the order of the honourable the House of Conmums having been for- 
warded to him, the said secretary, not doubting but that the nid order 
referred to his office, states, for the information of the hoooorable the 
House of Commons, that as the duties of that office are multifarious* 
and not limited to hours or to attendance at his office, it is impownhle to 
make a return in the precise terms of the order. 

The said secretary further states, that the duties ci\nE office consist of 
a general superintendence of all the business directed by the several 
statutes to be transacted at the office set apart for the purpose, and which 
require and have had his daily attendance there ; that to these are to be 
added attendances in Court, when any matters in bankruptcy are dis- 
cussed there ; and very frequent attendances upon the Lord Chancellor 
personally at the House of Lords, or at his own house, sometimes in the 
morning before his lordship goes into Court, and at other times late in 
the evening, upon various matters of business. The said secretary 
further states, that he, like the Lord Chancellor's other secretaries, is 
one of his lordship's attendants at the House of Lords, and- on occasions 
of state, although these attendances occupy but a small portion of his 
time. 

The said secretary further states, that the amount of fees received by 
him and his clerks, under the late act, are as follows : — ^For ^fiaU 
received, to the 29th of March last, under the 45th section of the act, 
and which has been paid by the said secretary into the Bank of England^ 
as required by the act, the sum of 4,350^ ; for fees under the 48th 
section and the 1st schedule to the act, to the 26th of March, and which 
has been applied for the purposes mentioned in such section, the sum 
of 179^. 13«« ^d; out of which he has paid for part of the ezpences of 
the office, WllSs. 

Edward Lawss, 
Chief Registrar of the Court of Bankruptcy. 
Chief Registrar*s Office, 
Basingball'Street, April 6, 1882. 

In addition to these returns, a return was ordered by the House 
of Commons, on the 4th of April, *^ of the duties performed by the 
present and former secretaries of bankruptcy, bdTore the pasring 
of i^n act constituting a Court of Bankruptcy, &c., and of the 
comparative attendance of the secretary at his office before and 
since the passing of the act,^ &c. 

We do not give this return in full, as it chiefly relates to the 
duties of th^ secretary previously to the passing of the new act, 
but the following^ passage refers to his labours since the establish- 
ment oftiie Court of Bankruptcy : 

'' I do not find the/ duties of tKe secretary diminished by the esta- 
blishment of the new Court ; the business carried to that Court from his 
^myl office being, with the exception of the allowance of bankrupts' 
certificates, that only wlc^ch resulted from the attendance on the Vice- 
chancellor, and consequent on orders pronounced by his Honour ; and the 



1832.] Parliamentary Papers y Intelligence^ i^c. 313 

xeturns show that those duties were performed hy the deputy-secretaiy, 
whose office is abolished by the late act.'* 

The duties referred to by the secretary are those connected 
with the issuing and superseding of fiats, the jurisdiction as to 
which ought, as we have contended, to have been transferred to 
the new Court. Why, we again ask, should not the four registrars 
attached to the Court of Review peiform these duties ? 

Intelligence, &c. 

Lord Brougham's Speech on taking leave of the Bar. 

At the conclusion of the business of the court on the 12th of 
May, Lord Brougham stated that he would give judgment in 
sevenil cases after ne had quitted the Great SeaL 

** I trusij" said he, " after examining all the cases, I trust none have 
escaped me which I shall not be able to dispose of within a very few 
days. And I do< hope that I shall not leave to those who succeed me 
the task of re-hearing, and to the paorties the ezpence and delay conse* 
quent on a re-hearing, from their not being disposed of. The motions 
which now remain to be disposed of, and which are set down in the 

Siper, are eight, or six— eidtit, I believe, are now in the present paper, 
ut, of course, the motions, 1 find, are of a date prior, which could have 
been heard prior to the 1st of September, when the Court rose last 
summer. Those motions, as it now appears, beyond those heard since 
that period, amount to somewhere about fourteen or fifteen. The mo- 
tions which remained at Christmas amount to nearly the same number* 
The appeals at Christmas which were set down amounted only to seven 
or eight, and those which were ready for hearine to four or five. I 
doubt very much whether any one of those could have been, without 
inconvenience, heard. But there are a considerable number of appeals 
and re-hearings more — I think upwards of thirty. I have been exceed- 
ingly sorry that there should have been that number, but I can only say 
that it is no fault of mine. I have been exceedingly anxious to get 
through them with the same dispatch which, by the kind assistance of the 
bar and the parties, I was enabled to get through them during the last 
summer. But, undoubtedly, my health suffered much from the labours 
ef that year — 1831. And though those that remained were entirely got 
rid of, I have unquestionably been prevented since that from giving 
as much labour on the business of this Court as I could wish, thoueh I 
have certainly intermitted my legislative labours for the purpose of be- 
stowing all the strength which I had on the business of this Court ; not- 
withstanding, I have not been able to satisfy myself since Christmas, for 
the reasons which I have mentioned. I may venture to state that I 
could, over and over again, have been perfectly excused for not keeping 
the field, if I may so speak ; though I might have had very good excuses 
for not coming into Court at all,. 1 felt it my duty so to do, and it is a 
very great satisfaction to me that I have been able to leave the business in 
the state I do. I had hoped to have been able to perfect an arrangement 
without application to the legislature, which would have produced, in 
my opinion, the salutary and most beneficial effects of an act for certain 
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^ . for simplirying some of the most important bosmess of juris- 
diction^ composed of the three heads of the equitable jurisdiction of 
Westminster Hall— Yoluntarily sitting. It is no fault of mine that that 
wish has not been accomplished. I hope and trust I shall live to see it 
accomplished^ as I hope and trust I shall live to see another wish aooom- 
plished« which^ it is Imown to many of my colleagues, has lonff been near 
to my heart — to see the great and necessary improvement in Sna countiy 
of the equitable jurisdiction of the Chancellor severed from all his 
political functions. Upon quitting this Court I should, in ordinary cir- 
cumstances^ feel nothing but the pain of parting with those from whom, 
having always received unvaried respect and kindness, I certainly feel 
my tribute of kind and respectful thanks most justly due. But on my 
voluntary retirement from office, and after I am separated under the 
only pain which it gives me — I mean, of the separation that I have men- 
tioned — I am supported by the prindples which dictate the course I 
pursue — I am more than supported. The personal feelings to which 1 
have adverted are lost in the public sense of duty under which I act, 
and which compels me, I trust without any undue feelings of pride, to 
regard the abandonment of power to the commands of duty, not as a 
misfortune, but a glory." 

*^ His lordship,^^ say the public papers, ^* delivered the above in 
the most emphatic and energetic manner, which no one but those 
who were present can conceive.'' 

There are some highly important subjects glanced at in this 
speech, to which, on his return to office, we may hope to find 
Lord Brougham's attention directed. It would, however, have 
been more satisfactory if, in laying down the seals, the Chan- 
cellor could have spoken of something beyond contemplated 
improvements — of some one abuse remedied — some one reform 
carried into execution.^ Of the two contemplated changes to which 
he adverts — the formation of a new tribunal, to consist of the 
heads of the Equity Courts — ^and the separation of the political 
and judicial functions of the Chancellor, the latter only appears 
to be of an unquestionable character. Were all the seats on the 
Equity Bench properly filled, we see no reason for compelling the 
judges to sit in conclave. The separation of the political and ju^ 
dicial functions of the Great Seal is a measure wiiich must take 
place. When Lord Keeper Williams, in the reign of James the 
First, was compelled to sit at six in the morning to get through 
his duties, and Lord Hardwicke till after midnight, it is qmte 
obvious, that at the present day no man, however stupendous his 
powers, — no, not even Lord Brougham, can adequately discharge 
the united duties of Tiis office. We shall speedOy advert to tma 
subject at greater length. 

Conduct of Magistrates. 

If a record were to be kept of the follies and extravagancies of 
magistrates, it would present j at the conclusion of the year, a sin* 
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gular picture of judicial indiscretion. There would almost seem 
to be something in the bench which takes away a man^s better 
sense, and compels him to expose himself. The petty power which 
the Justice possesses turns his head. At his nod prisoners tremble, 
at his beck constables bow, till at last he breaks out into such 
scenes as the following, which occurred a little time since at Union 
Hall. 

A Bone-breaking Magistrate. — ^A bill-sticker charged a trades- 
man, named Powell^ with an assault. The bill-sticker was posting a bill 
against Mr. Powell's house, when Mr. Powell came out, tore the bill 
down, violently beat the complainant with the sticks used in posting the 
bills, and then broke them. — Mr. Curling, the magistrate, thought Mr. 
Powell had acted very properly ; and, if a bill-sticker came to his bouse 
in that way, he nxnUd break every bone in his skin, — ^^Mr. Wedgwood, the 
sitdne magistrate, differed from Mr. Curling : Mr. Powell had no right 
to strike the bill-sticker. He had his remedy against the bill-sticker's 
employer. He would advise the complainant to take out a warrant 
against the defendant for wilful damage in breaking his sticks. Perhaps, 
however, it would be better for Mr. Powell to end the matter by making 
a small recompense to the defendant. — Mr. Curling. I desire Mr. PoweS 
to do no such thing. / would break a vagabond bill-slicker* s bones, if he 
came to placard my house. — The bill-sticker, by Mr. Wedgwood's advice^ 
then made a charge of wilful damage, and valued the broken sticks at 
three shillings, and Mr. Wedgwood said he should fine Mr. Powell that 
sum. — Mr. Curling : '* Then I advise Mr. Powell not to pay the fine, 
and I will bear him harmless. What ! is a man's house to be stuck with 
bills by these vagabonds, and then is he to be fined for breaking the im- 
iplements by which his property was defaced ? This is too bad." — Mr. 
Wedgwood said Mr. Powell had no right to break the sticks; and, if the 
fine were not paid, he should commit him for a week. — Mr. Curlins: 
*' If I were Mr. Powell, I would appeal." — The magistrates' clerk ijaid 
the act did not allow an appeaL — Mr. Wedgwood : " Are you prepared 
to pay the fine, Mr. Powdl?" — Mr. Curling, with warmth : " This is a 
most arbitrary decision, and I tell you so to your face, Mr. Wedgwood. 
Mr. Powell was justified in doing what he did, under the circumstances. 
These vagabond bill-stickers have been at my palings; but, if I catch 
them at it, FU not leave a whdehone in their skins/'^—Mr. Wedgwood : 
'* If Mr. Powell had been indicted for this violent assault, I am sure he 
would have been imprisoned for a month."-— Mr. Powell here said he 
would end the matter by paying the fine. When the parties were leaving 
the office, Mr. Curling called after the bill-sticker—'' Don't come near 
me, young gentleman, or Pll break all the bones in your skin" 

" The policy of the law," says a periodical writer, observing on the 
above, *' is to take out of men's hands the redress of their own wroncs ; 
and we see how this respectable magistrate would inculcate it. The 
proportion of punishment he wpuld deal out to the offence (lareaking 
. every bone in a man's skin for disfiguring a wall), shows the discretion 
that may be expected iii his adjudications. The explanation of his desire 
for the bone-bieakinff of bill-stickers by the circumstanoe that they had 
been at his palings, discovers the motives of self-concern which may out- 
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xageoudj move the breast of justioe. I& conduct to liis ooil]eagae» Ids 
tempente language^ liis mild lesolyes, liis beflomiTig r ec omm e nn a t iii n s j 
altogether iUustrate the judgment wldch is ezerdsed in the selection of 
magtstrates." 

An instance of the mode in which the magistrates of Ireland 
sometimes attempt to uphold the digni^ of their office, appears 
from some proceedings in the House of Commons, relative to the 
punishment of a person of the name of Murphy. Mr. Ruthven, 
the member for Downpatrick, brought the matter before the house, 
and made the following statement : 

** On the ISth of last December, a man was charged before these ma- 
gistrates with stealing turf, when it appeared that Muzphy, who is a 
r espectable ftrmer, was present, and he made use of some observation 
relatiTe to the oooduct of Mr. Ston^. This excited some angrj feeling 
and strong language was made use of, when the magistrates ordered hmi 
to be put m the stocks, before the court-house, where he remained half 
an hour. He was then made to carry the stocks to the market-plaoe, 
where he was also put in the stocks for half an hour, and two soldiers 
stood on either side of him with drawn bayonets. He was then'made 
to bear the stocks back to the court-house. On both occasions, a large 
label was aflBxed to Murphy's back, with these words, in large charaeten, 
inscribed on it : < For insolence to the Reverend Mr. Stoney.' After 
he had conveyed the stocks back to the court-house, he was released, and 
allowed to go away." 

Mr. Stanley admitted that the facts of the case had been cor- 
rectly stated, and said that they had been brought to the know- 
ledge of the Irish Chancellor, who thought that it was not such a 
case as called for the dismissal of the magistrates ; but that an in- 
timation should be amveyed to them, that their conduct could not 
be approved of. 

Society fcT the Abolition of Capital Punishments, 

We ai5 desirous of directing the attention of our readers to a 
society firmed in the yeifr 1829, for difiusing information on the 
subject of capital punishments. Committees have been formed in 
London, in Edinburgh, and in Dublin, to carry the objects of the 
association into effect, and several smidl tracts on the punishment 
of death have already been published under their auspices. 

On the 3d of June a pubuc meeting was held at Exeteir Hall in 
furtherance of the objects of the society, and was numerously and 
respectably attended. Lord Nugent, m the absence of the I)uke 
of Sussex, took the chair, and the meeting was addressed by that 
nobleman, and by Mr. Basil Montagu, Mr. Strickland, M. P., 
Mr. O'Connell, Mr. Ewart, M.P., Mr. J. S. Taylor, and other 
gentlemen. We hope these proceedings will be the means of 
calling public attention generally to this subject. 
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Aet. I.^REGISTRATION. 

The question of Registration has now been before the public for 
more than three years. Had we been disposed to enter upon its 
investigation as advocates, we should long since have taken it up. 
But whilst we do not disclaim it, either as a duty or a pleasure, to 
endeavour to give an impulse to legal reform in all its depart- 
ments, we regard it as more especially, our province to collect and 
weigh the evidence on both sides, and to contribute our best 
exertions towards assisting the profession and the public in coming 
to a right conclusion upon the various important changes whicn 
are .suggested in the present day. This impartial course of pro- 
ceeding 18 more especially called for on a question like Registra- 
tion, on which much diversity of opinion has been expressed, and 
in reference to which we have often observed that the prejudices, 
if not the interests, of the combatants, have been stronger than 
their arguments. This, we shrewdly suspect, is the real secret 
both of the length and apparent strength of the contest: for 
although we have ever been anxious to examine the question in all 
its bearings, and especially not to lose sight of its difficulties, real 
or apparent, it has always appeared to us to be in itself a very 
simple and easy question^ hardly, in fact, constituting one of those 
^^ juris nodi et legiim cenigmrata^ referred to in oiur title page, 
and which it is the duty of the Jurist to solve. 

In order that we may present the matter fairly and dis- 
tinctly to our readers, and at the same time do justice to the 
talent and learning which have already been brought to bear upon 
it, we propose taking a brief survey of the principal publications 
which have already appeared; not, indeed, exactly by way of 
critique upon them, but rather as a history of the question, and, 
as we have hinted, by way of summing up thie evidence. 

VOL. III. — ^.Tu. y 
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The establishment of a Register had been incidentally alluded 
to by Mr. Butler in his Annotations on Coke upon Littleton, and 
by Mr. Preston in his Treatise on Abstracts. It was also touched 
upon by Mr. Miller in his book on the Civil Law, by Mr. 
Humphreys in his valuable work on Lc^al Reform, and by Sir 
Edward Sugden in his reply to it. Mr. Butler, Mr. Miller, and 
Mr. Humpnreys, were all decided friends to the measure; Sir 
Edward Sugden was as decidedly opposed to it, and Mr. Preston 
was measurably of both opinions. 

The high character of Sir Edward Sugden, both as a jurisconsult 
and an advocate, entitles even his doubts to respect, and his un- 
supported opinions to attention. Of argument we find but little 
on this subject in his pamphlet ; but when he says, ** I have often 
directed my attention to the expediency of a general registry, and 
my settled conviction is, that it would not be advisable,^ it be- 
comes our duty to point the attention of our readers to the fact, 
as a part of the evidence to be weighed in deciding the present 
issue. 

Passing on from the above incidental notices of the question, 
we find the first full and comprehensive view of the subject in the 
valuable Suggestions sent to the Real Property Commissioners by 
Mr. Tyrrell, and printed, though not published, by him early in 
the year 1829. 

We can hardly better laimch the question than by extracting 
from that work the following introductory remarks : — 

" The expediency of a general register to supply the present defects 
in the evidence of titles, is perhaps the most important of all the subjects 
which require the consideration of the commissioners. On account of 
the advantases of ascertaining, with certainty and facility, the safety of a 
title, and of the amendment in the modes of assurance which might be 
afforded if a register were established, it would be attended with zaoie 
extensive consequences than any other alteration which can prudently 
be suggested in the laws of real property. 

** The partial registers which at present exist by virtue of local acts 
in Middlesex, YorkBhiire, and the Bedford Level, have sometimes been 
considered to produce more evil than good. But I cannot avoid think- 
ing that the objections to them arise, not from causes which are essential 
to the nature of a register, but from the inconvenient regulations of the 
present acts^ and the consequent difficulty of making accurate searches ; 
more especially from the interference of equity in giving effect to un- 
registered deeds, on the ground of notice, by which it has repealed the 
most beneficial provisions of the acts, and increased some c^ the evils 
which they were intended to remedy. And I entertain a confident 
opinion that the establishment of a well digested register or enrolment, 
properly regulated and protected from the interference of equity, would 
afibrd advantages which would greatly overbalance its inconveniences and 
expence, and would confer an essential benefit, on the country. 

" The safety of a title can never be ascertained with certainty without 
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a general register; for it ii impOBsiUe, by anj other xneans^ to afford 
protection against the suppression of deeds^ which is one of the most 
usual and important causes of the insecurity of titles. 

''Instances frequently occur, in which purchasers are deprived of 
their estates after the title has been cautiously investigated, and eveiy 
possible means of disoovering defects in it have been resorted to ; and it 
may be useful to mention some of those which have been recently met 
widi in practice. 

'' An apparently good title of eighty years appeared upon an abstract : 
it commenced with a will by whi£ the estate was devised to a son of 
the testator, his heirs and assigns ; and mortgages and other documents 
followed the will. After the purchaser had enjoyed the property for a 
few years, it was discovered that the original testator had been entitled 
iind^ a lease for three lives, of whom the survivor was recently dead ; and 
the estate was recovered by a person claiming under the lessor. The 
lease had been mislaid, and was probaUy unknown to the person who 
sold the estate. 

'' The owner of two adjoining estates sold one of them, and after« 
wards devised the other, by the description of ' all his estates in the 
parish;' the devisee lived about thirty years, and devised his estates by 
a similar general description ; the estate which had been sold became the 
subject of arrangements wiUi creditors, and the title was unsafe. It 
came into the possession of the last devisee of the other estate, by his 
pa3r]ng off the first incumbrancer; and he afterwards sold the two 
estates, suppressing the sale made by the original testator, and all the 
subsequent deeds, and showing an apparently good title to both of them, 
by means of the two wills. 

''A seller suppressed a settlement he had made on his daughter's 
marriage, under which he was only tenant for life ; the purchaser, who 
bought by auction, found that the seller was a person of indififerent 
diaracter, and heard a rumour that the estate was settled ; but the seller 
made an a£Sdavit that no settlement had eristed. The daughter and 
her husband were both dead, and the children were infants ; and, after 
a diligent inquiry, no certain information of any settlement could be 
obtained. Tne purchaser was obliged to complete his contract, and after 
the seller's death the settlement was produced, and his grandchildren 
recovered the estate. 

'^ A person entitled to an estate in. fee simple, having become tenant 
for life of another estate, obtained a private act of parliament for effecting 
an exchange of the two estates. He then sold the estate which had 
been settled, by virtue of the title which he acquired by the act, and 
afterwards sold his original estate by avoiding to give any notice of the 
exchange or the act. 

'' An estate was mortgaged, and the evidence of an outstanding term, 
which had been assigned by deeds separate from the conveyance, was 
suppressed. The estate was sold to a purchaser who was ignorant of the 
mortgage ; and, in consequence of the term having been assigned to a 
trustee for him, the mortgagee was deprived of his security. 

" A mortgagee obtained an assignment of an outstanding term, under 
a limited admuustration ; a second mortgagee, without notice of the.fint, 

y2 . 
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discovered that the term had some yean before been awigned bf the 
ezecator of the trustee; and^ by obtuning an assignment of it, he gained 
a priority over the first mortgagee. 

" An estate^ subject to a term for securing a small portion to a diild 
who was under age^ was mortgaged to five different persons, each of 
whom supposed that his debt was the only charge, except the portion. 
The trustee of the term was in South America, and the deeds were at 
his banker's. The child came of ase, and the trustee died abroad. The 
fifth mortgagee (who was a near relation of the mortgagor) paid off the 
portion, and obtained an assignment of the term from the executor of the 
trustee, and thereby defeated the security of the four prior mortgagees. 

<'An attorney obtained for the owner of large estates S,OOOL on 
mortgage of one of his outlying farms. The owner having occasion for 
more money, employed the attorney to sell the farm. He sold it to the 
tenant, for 4,600^, without mentioning the mortgage, and retained 
3,000/. out of the purchase-money, and told his em^oyer that he had 
discharged the mortgage. The purchaser was obliged to obtain 2,5002. 
on mortgage, to enable him to complete his purchase. Both the mort- 
gagee and purchaser had only a covenant to produce the title-deeds. A 
lew years afterwards, the attorney became a bankrupt, and it was dis- 
covered that he had applied the 3,000/. to his own use, and continued to 
pay the interest to the mortgagee. In the mean time the seller had 
died, and his personal estate had been applied in payment of his debts ; 
and the mortgagee not having required a bond, had no remedy against 
his real estates. The purchaser^ who was a farmer with a large family, 
was obliged to pay both mortgages, and was ruined." 

The learned author then proceeds to state some of the principal 
arguments and authorities in favour of registration, and in a clear 
and popular manner to combat the leading objections to it. But, 
in this early stage, the latter task was not so easy as it has been 
since rendered by the publication of one or two tracts adverse to 
the measure, which have enabled its advocates better to under- 
stand the precise nature of the opposition with which they have to 
contend. Mr. Tyrrell does not aismiss the subject without offer- 
ing some valuable suggestions respecting the details of the 
Register Office, many of which have since been adopted by the 
commissioners. It is not, however, to be wondered at, that, in 
this respect, much should have been left both to add and to correct. 
We shall not now farther notice his proposals than by saying that 
he is a strong advocate for the use of maps atid plans, as connected 
with registration, a subject to which we shall, in all probability, 
have occasion to revert nereafter. 

Not long after the appearance of the work which we have just 
noticed, the consideration of the whole subject was brought still 
more closely under the notice of the professional public, by the 
circulation of 164 Questions on Registration, by the Real Property 
Commissioners. Some of the questions are perhaps irrelevant, 
aiid others not very well directed ; and the appearance of so great 
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a number of queries, which were by some persons regarded as 
proof of the doubtfulness, or at all events of the difficulties, inci- 
dent to registration, was far from creating, in the first instance, ^ 
favourable impression of the important measur^ o^ ..egal reform 
which the commissioners had selected for the second grand 
division of their labours. 

When we reflect, however, upon the impartiality which this 
course of proceeding indicated, — upon the great vanety of lights 
in which those questions were calculated to place the subject, — 
upon the numerous points of practical importance connected with 
it, to which they directed the attention of the profession, — ^and, 
last but not least, upon the many valuable dissertations on both 
sides to which the circulation of those questions immediately gave 
rise, we cannot refrain from expressing our opinion that the com- 
missioners thereby rendered a most important service to the 
public. 

Their first fruits were the spirited and valuable pamphlet of 
Mr. Coote. This gentleman, whose professional experience and 
reputation give ^eat weight to his opinion, was a decided oppo- 
nent of registration ; and, as his pamphlet contains some of the 
most plausible arguments against the measure, an outline of its 
contents is almost essential, as a part of our Iiistorical sketch of 
the question. After remarking that his objections apply to the 
principle of the measure, he very fairly states the actual question^ 
to be, '* whether it is better that titles to land should continue* 
under the safeguards at present afforded by the law, or be trans- 
ferred to the protection of a general registry of all instruments 
relating to real estates, to which recourse by way of search may be 
readily had.'' p. 3, 4. 

His description of the frauds which may be committed in the 
titles to landed property is particularly strikmg :-^ 

*' Instances of fraud/' he observes^ ** will from time to time occur. An 
heir at law may conceal a will containing a devise of hb anoestoi's pro- 
perty, and may make a pretended title as heir, claiming by descent. A 
dishonest man may conceal a settlement made on his marriage, by which 
he is reduced to a mere tenant for life, and may produce his title as 
owner in fee. A vendor may knavishly conceal grants of annuities, 
which being secured on an estate of inheritance, may not have required 
enrolment, and of which, consequently, no information could be gained. 
Old deeds oif family settlements may be kept out of view, under which 
are existing unbarred entails, or other estates in remainder or reversion. 
Other cases of gross fraud may be imagined, and^ to guard against 
injuries like these, the ingenuity and the learning of lawyers havie been 
constantly at work." p. ?• 

He then draws a contrast between the existing system of pro- 
tection by attendant terms, the advantages of which he sketches 
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by the ostenaiUe enjojniient of property^ have (perhaps in many cases in« 
caatiously) trusted young men to.a greater extent than their possessions 
or their prospects warranted (and in the ruin of the creditor and of his 
family are commonly involved the honest labourers and mechtnics in 
their employ) ; but this unlimited credit (the accepting of which is in 
itself an act of dishonesty) u ah encouragement to idleness^ gamblings 
and eveiy other vice, and constantly leads to destruction and disgrace.* 

'' If a man's actual condition and expectations, and the circumstances 
of those by whom he is supported (so far as they are dependient on real 
property) can be known, it will be difficult for him to obtain unlimited 
credit for his wants and luxuries. At present no means of obtaining 
this knowledge ordinarily exist, and lenders of money and tradesmen 
(trusting to appearances or representations which they could not ascer- 
tain to be false) sustain heavy losses. 

** This knowledge will also operate as a protection to those whom 
circumstances oblige to have recourse to raising money. While it wiU 
be a check on improvident credit, it will keep men out of the hands of 
usurers, for they will be enabled to give that security {according to the 
nature of their interests and their expectations) which they cannot now 
warrant, and thus raise money on reasonable terms. 

*' Extravagance and consequent ruin will be checked, and means of 
supplying reasonable wants afforded. 

'^ That registration will entirely prevent this,— that improvidence, dis- 
honesty, fraud> and the consequent ruin of innocent and unfortunate, as 
well as guilty individuals, will cease, on its institution, cannot be ex- 
pected ; but if these be checked to any extent, the establishment of it 
must be a public benefit. 

** On the subject of commercial credit I would observe, that commer- 
cial men in this country have frequently, by the ostensible possession of 
property, -obtained credit to a greater extent than was justifiable. 

" It is notorious that many bankers who have been involved, and 
have either become bankrupts, or compounded with their creditors, 
(though in the actual enjoyment of great estates)^ in some instances pos- 
sessed only life interests or determinable interests in them, ur they were 
the mere bailiffs of their wives, whose property the estates were; and in 
^other cases they had so incumbered their estates that they were not more 
than sufficient to satisfy the iuciimbrances, or a part of the incumbrances 
affiscting them. In many instances, bankers have made great invest- 
ments in land, and thus, having the appearance of increased wealth, and 
acquiring by it mpre extensive influence, their trade, and, necessarily, 
their olmgations have increased ; and when from extravagance, over 
speculation, and improvident investments and advances, difficulties have 
arisen, it has commonly been found that these purchases of land have 
been made with the property of others, and that the bankers, in reality, 
did not possess means nearly adequate to the investments they made. 
Of this the public could, with certainty, know nothing; condfidenoe, 
founded in a great degree on the acquirement and enjo3rment of estates, 
was reposed, and in many cases (there being in the district no other cir- 
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culatii^ medium except banker's notes) great losses were unavoidably 
sustained. 

''When banks stopped^ and their affairs were looked into^ it was 
found that (so far as the general creditors were concerned) the ostensible 
property of the bankrupts was not available^ or only to a small extent^ for 
the benefit of those creditors. Since the alteration of the laws respecting 
small notes, evils so extensive are not likely to occur, but those that may 
arise^ if the present system continuej and wluch might in a great measure be 
prevented if a register existed^ are sufficiently important to make it ex- 
pedient that they should, if possible, be guarded against. During the 
late panic (as a recent period of distress was called), when every day's 
paper announced the fulure of some bank, it was suggested in parlia- 
ment (but the suggestion was not adopted) that every bank should find 
security as the condition on which it should be allowed to issue notes. 
Registration would, in every case in which the members of a bank pos- 
sessed real property, have the same effect. The extent of that property, 
the banker's interest in it, and the charges affecting it,' would be known 
to the world, and no disposition of that property would be made which 
would not become notorious. 

'' I am very little impressed by the objection that the obligation to re- 
gister securities would occasion the ruin of individuals^ by the disclosure 
of their necessities. 

* '' It is supposed, that a knowledge of this would cause a run on the 
banker, a withholding of confidence in him, an abstraction of business, 
from him. It is possible that in many cases this would happen, but I 
believe it would rarely happen in any case in which confidence might 
continue with a reasQnable prospect of security. 

'' It wiU be found that where individuals have come forward to assist 
mercantile men who were in difficulties, or their afiairs have, for a while> 
been carried on under the inspection of creditors (though sacrifices have 
been made), a loss of business to any great extent has not bedn the con- 
sequence. It is perfectly notorious, and was so at the time, that during 
the period to which I have referred, many bankers (who did not stop and 
have since continued their business) called in and disposed of their se- 
curities, and raised money by all means in their power. 

'' An individual may by his necessities be compelled to convert his 
property and his stock into money, at an apparently disadvantageous 
period, and thus bring distress on himself; but is it not more just that 
this should happen, and that his creditors should be paid^ than that he 
should go on speculating, and increasing (as is often the case), not so 
much his own dbtress as the number of his creditors and the amount of 
his debts? 

" In the case of a banker whose assets and securities are not likely to 
become more valuable by delaying to convert them into money, and to 
get them in (and this is the case to which the objection principally 
applies), I would particularly observe that his creditors are more worthy 
of consideration than himself. If h^ has involved himself, it has been 
through indiscretion or over-confidence, for which he alone should be the 
sufierer^ and the sooner ^ affairs are adjusted, the less likely are his 
creditors to be losers. 
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"The oUectiiiff to regutratioiiy becaiue it may injure amunerciiil 
credit, is amy looking at one side of the question, and considering only 
the interests of one party. As far as the public are concerned (and it is 
as a public measure that the policy of it is to be considered), surely the 
interests of creditors are to be re&aded in preference to those of debtors. 

** If registration have the effect of checking credit, I believe this 
will be beneficial. It will not only be a protection to unfortunate cre- 
ditors, but it will be a check on that inordinate extension of trade and 
n)eculation beyond a man's capital, which have of late years occasioned 
the ruin of thousands. 

** But it seems to me that bankers, particularly those in the country, 
are interested in the establishment or a register. It is not only neces- 
sary that they should frequently make advances, but a portion of their 
capital is invested in mortgages. A register will enable them to do this 
with security and confidence, and ihey will have means of ascertaining 
whom, and to what extent, they may trust." p. 37—44. 

There is one part of Mr. Walters'* pamphlet with wluch we 
cannot entirely concur. He thinks that registration will ^atly 
tend to shorten deeds, by rendering recitals unnecessary, which are 
now introduced in order to sunpiy secondary evidence of a deed, 
should the original be lost ; ana that, as the loss of deeds would 
be guarded against by a register, the above precaution n^ight be 
laid aside. 

This is an argument which we have very often heard advanced 
by the patrons of the measure ; but we cannot, consistently with 
the impartiality which we are desirous of maintaining, view it in 
the light which they do. 

We think that in correct practice recitals should be introduced, 
not so much to supply secondary evidence in the event of the loss 
of the originals, as with a view to explain the situation of the 
parties, and tiie precise nature of the assurance they are about to 
make. Thi^ practice of making a deed a sort of abstract of the 
former tide to the property we consider an abuse, even where 
there is no register, and consequently we cannot regard registra- 
tion as necessary to put it down. So far as it may tend to check 
that abuse, we shall of course, in common with other advocates for 
cheap law, rejoice in the consequence. 

The principal feature in Mr. Hodgkin'^s pamphlet is his answer 
to Mr. Coote^s eulogy of the system of attendant terms. We 
think that in this part of his essay he has given a complete refu- 
tation of that gentieman^s iaain argument, by demonstrating that 
the existing expedient of outstanding estates (the imaginary com- 
pleteness of which is supposed to be an adequate reason for not 
now desiring a better system) is, first, always unjust ; secondly, 
uncertain; thirdly, very limited in its operation; fourthly, pro- 
ductive of great inconvenience in case of second mortgages ; and 
fifthly, extravagantly expensive. 
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He also points out a variety of important pamculars in wliich 
registration would be productive of a saving instead of an increase 
of expence. He concludes this part of his subject by the following 
remark:— 

'' On the whole> I feel convinced that^ to the public at large, regis- 
tration will aflford so many means of reducing the costs in relation to the 
titles of landed estates, that to object to the establishment of a general 
registry clLce on the plea of expence, would be about as reasonable as to 
object to a government post office, because some gentlemen might trans- 
mit their letters for short distances more economi^Llly by their footmen." 
p. 48. 

As to the insinuation which is thrown out that the advantages of 
a register lie so much on the surface, that it could not have been 
left to the present generation to establish the register, had not its 
evils more than counterbalanced its benefits, he remarks, that it 
might with almost equal plausibility be urged against every dis- 
covery or improvement, from Columous^s voyage to the present day. 

Mr. Wood^s pamphlet is one of the most popular in its style and 
maimer of treatmg tne subject that has appeal^ in support of re- 
gistration. At the same time there is not much that is new in it, 
and a mere analysis 6f its contents would hardly do justice to its 
merits. We shall therefore content ourselves with giving our 
readers a Epecimen of his reasoning in answer to a very specious 
argument of lus opponent. Mr. Coote had observed — 

*' By the bankrupt laws a bond Jide sale may be set aside by a com- 
mission issued within two months after the sale, grounded on an act of 
bankruptcy prior to the sale, but of which the purchaser might be per- 
fectly ignorant. Supposing, however, a mortgage to have been made by 
the tnider, some considerable time previous to such act of bankruptcy, 
and by which the legal estate was conveyed by him to the party lending 
the money, then if uie purchaser pays off the mortgage and takes a con- 
veyance of the legal estate, he will have a better l^al title than the as- 
signees, and of which, on the principles I have before stated, they will 
not deprive him. And I am anxious to brine this instance strongly before 
your view, because it is a protection existmg under the present system 
which no register can possibly afford, and which seems to be overlooked 
by the Mends of the proposed measure." p. 8. 

To this Mr. Wood replies : — 

'* So strongly impressed is Mr. Coote with the propriety of favouring 
the subsequent purchaser at the expence of prior bond Jide claimants, that 
he triumphantly asserts that no register can possibly afford the protection 
which may be relied upon against a commission of bankruptcy awarded 
within two months of his purchase upon a previous act of bankruptcy. 
Allowing, for ailment's sake, that the law has been settled as here 
stated (a matter by no means indisputable, see ex parte Knott, 1 1 Ves. 
6)9; ex parte Herbert, 13 Ves. 183), what does the fact amount to.^ 
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Simply this : that a deliberate act of the legislature^ intended to secure 
the creditors against all alienations immediately preceding the commis- 
sion, may be evaded by the legerdemain of the bankrupt's convey- 
ancer, who might thus, in every case where there is an outstanding 
term, set the provisions of the bankrupt law at defiance.*' p. 16. 

Next came the essay of Mr. Bellenden Ker, entitled "The 
Que&jtion of Registry or no Registry, considered with Reference to 
the Interests of Landowners and Commercial Credit," one of the 
most complete dissertations that have appeared on the principle of 
the measure. 

Though it takes a comprehensive view of the whole question, its 
leading characteristic is a searching and convincing examination of 
the evils and iniquities of attendant terms, — ^the schedule A of the 
old system. In this respect it resembles Mr. Hodgkin^s ; but it 
abounds with a greater variety of illustration, with more numerous 
:example8, not only of the incompleteness of that system, but of the 
positive and gross injustice to which it gives rise. 

The following statement, by a gentleman of Mr. Ker^s practical 
icnowledge and experience, is a piece of evidence which we cannot 
withhold from our readers: — 

" I think/' says he, " thdre is no one acquainted with the subject 
who will not admit that the present laws are such that no one can be 
certain he has acquired a safe title to that which he buys, let him use all 
the caution he may, employ the most careful solicitor, search where 
search is of avail, and fee the best counsel of the day : the experience of 
more than twenty years in the practice of conveyancing has long ago 
satisfied me of this. By a safe title, I mean the right to hold that 
which is a right against all adverse claimants ; and unless a purchaser 
can acquire ue means of doing this the laws are imperfect, and his bar- 
gain is worth so much the less ; consequently, not only his property, but 
the value df all property capable of sale, is depreciated. Sir M. Hale, a 
judge of great eminence, was accustomed to say when he bought an 
estate, ' Now I will give one year's purchase more to be sure that I have 
got a good title.' Now, as his lordship must have been a pretty accurate 
judge of the lam relating to the title to his estate, it is fair to infer, that 
his fear was directed, in a great degree, to unknown dangers. This 
dread of concealed deeds must not be taken as a fanciful fear— as a 
mere possibility — as that which the lawyers call potentia remotissima, — 
the very fear is an actual evil, and is in itself to be reckoned a great 
grievance ; it destroys confidence, and lets in doubt in many cases where 
m reality there is no ground for it ; it renders people unwilling either to 
buy ox to selL" p. 9, 10. 

Mr. Humphry, as his motto* announces, sings the same song ; 
but to so skilful an artist we lend a willing ear, notwithstanding 
the number of his predecessors. His style is remarkably good, and 

• **" Cantilenam candeni canis.*' 
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we are not sure that if we were to select a single work for the pe- 
rusal of a person previously uninformed on the subject, it would 
not be that with which he has favoured the public under the modest 
designation of ^* Contributory Remarks on a General Registry/^ 

We have already presented our readers with so many extracts 
on the injustice of attendant terms, that we must not detain them 
with any farther quotations on that head. The following remarks 
on the very partial protection afforded by them, will serve as a fair 
specimen of Mr. Humphry's reasoning : — 

''^ These outstanding estates^ the vaunted guardians of purchasers and 
mortgagees^ are confessedly only to be found in a certain number of 
titles. Whether these exceed or fall short of the less fortunate class of 
titles in which they are not to be founds I will not venture^ in the face 
of so great a practical authority as Mr. Coote^ to state a decided opinion. 
At all events^ there is an incalculable number of titles destitute of the 
protection afforded by outstanding legal estates^ and for which the 
* learning and ingenuity of lawyers ' have yet devised no corresponding 
safeguard. Wbat^ then., is the condition' of these titles ? If the security 
afforded by outstanding legal estates be so great, does it not irresistibly 
follow that there is not much security without them ? We are reduced to 
this dilemma : either one half of our titles are uselessly encumbered by 
them, or the other half are imbecile for want of them. The truth is^ 
where they exist they may be rendered protective^ though not, perhaps, 
to the extent contended for, as we shsdl presently have occasion to ob- 
serve. But even admitting their complete efficacy as a protection in 
these cases, it is no answer to the demand for a remedy for those cases 
in which they do not exist. This mode of viewing the question ap- 
pears to me at once sufficient to dispose of that part of the argument 
founded on the protection derived from auxiliary titles or outstanding 
legal estates. It applies only to half the case." 

There is one opinion which seems to be entertained by Mr. 
Humphry with which we cannot concur. He appears (in p. 28) 
to be of opinion, that a short operation should be allowed to the 
doctrine of notice after the execution of a deed, until a pur- 
chaser can clothe himself with the protection of the registry. 
Now, we regard the doctrine of notice as one of the great evils of 
the present system, or rather want of system : it is a clumsy at- 
tempt to do justice without rule. It was introduced by courts of 
equity in contravention of the common law, and, in register coun- 
ties, in violation of positive statutes, with the benevolent design of 
affording relief in particular cases, to which it might be thought 
the general rules did not apply. Short-sighted benevolence! 
which did not perceive (to use the forcible language of a judge 
of modern times) that it is impossible to administer justice so be- 
neficially by aiming at it in each particular case, as by adhering 
to general rules. 

The doctrine of notice will need no explanation to our profes- 
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sioiul readers ; but the uninitiated may require to be informed^ that 
by it, however perfect the legal title may be, and with however 
clear a conscience the purchaser niay have paid his money and ob- 
tained his conveyance, if any agent or person employecl, directly 
or indirectly, in conducting the purchase^ had any mformation, ex- 
press or implied, of the existence of any charge on the property, 
this circumstance will, according to the equitable doctrme of 
notice — strange abuse of terms !— deprive the buyer both of his 
purchase-money and the estate. Hence, after expending the 
greater part of nis wealth.in the purchase of an estate, the security 
of his title, and almost the existence of his family, will depend — not 
6n the skill or learning of his counsel, — not on the fairness and ho- 
nesty of his purchase, — ^not on the legality and accuracy of the 
conveyance, — not on the state of the title as it will appear on the 
recoros of a public register, and as it may be verifiea at any time 
on inspecting them, — but on the acddent of his attorney or agent, 
or some inferior clerk, bavins heard of a prior claim to the estate. 
And thus may a perfect legal title be defeated, and the purchaser 
ruin^ by a mere charge, made without the formality of a regular 
deed, possessing no notoriety, unregistered, unrecorded, and not 
accompanied with possession, but winch happens to be known to 
the derk of the town agent of the purchaser's attorney. 

To a doctrine, so pregnant with mischievous consequences, 
neither a limited operation, nor a temporary concession, must be 

S 'elded. The real remedy for the evil apprehended by Mr. 
Humphry, will be found in the system of caveats proposed by the 
commissioners. 

And now we approach an authority, the weight of which, if 
rumour be correct, it is impossible too highly to appreci&te ; we 
mean that.of the writer of the masterly article on this question in 
the 101st number of the Edinburgh Review, — an article which 
universal report and strong internal evidence unite in ascribing to 
the same mighty mind which laid the foundation of all the leamng 
reforms in our civil law, ^< the recollection of whose splendid ex- 
hibition in the House of Commons, on the motion for an inquiry 
into our laws, will,^ as Mr. Ker justly remarks, ** long remain 
after all the petty cavils regarding its details are utterly forgotten.'" 

After a clear and concise statement of the principal arguments 
in support of the measure, the writer proceeds : — • 

tf We are unwilling, where a case rests upon such a broad basb of 
reason, to load it with mere authority ; but certainly the names of Sir 
M. Hale^ Lord Keeper Guildford, Mr. Justice Blackstone, and the 
learned author of the ** Touchstone^" (whether he were Shepherd or 
Mr. Justice Doddridge), are to be recited with great respect, and these 
persons have all pronounced in favour of a registry. The celebrated 
committee, also, for reforming the law in the time of the Common- 
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wealthy numbered this among their important propositions ; but, as one 
of their ablest, though least learned members (Cromwell) said, Hhe 
sons of Zeruiah (the lawyers) were too many for them,' and their ap- 
pointment was not renewed. But the example of what has been done 
in other countries deserves to be considered even by our all-perfect 
neighbours of the south ; and on this head we may cite Scotland, Ire- 
land, most of the West India Colonies, the United States, and the 
greater part of the continent of £urope. England is almost the only 
exception in this important branch of jurisprudence, although, from the 
single exception in another respect,— the strange peculiarity of her 
equitable jurisdiction, — she has far more pressing occasion for a registry 
than any country not governed by English law. Two of her own pro- 
vinces, the largest and wealthiest, ^liddlesex and Yorkshire, have at 
least recognized the principle for above a century, and would have had a 
perfect application of it in practice, had not certain most unfortunate de- 
cisions, and some defects in the arrangements, rendered the registry in 
these counties of comparatively little use. Imperfect as it is, that it is 
deemed better than nothing no one can doubt that reads the advertise- 
ments of lenders, and observes the preference given to register counties. 
" The reader may next, and not unnaturally ask, where are the ob- 
jectors ? What arguments have the combined learning and prejudice of 
the very learned, and not wholly unprejudiced profession, raised to this 
important proposition ? The experience of other nations has pronounced 
in its favour. The opinions of wise laymen, founded upon reason, and 
confirmed by that experience, are ranged on its side. Sir William Petty, 
in reviewing the consequences which spring from the want of a registry, 
has said, ' mat though few may be actuaUy damnified, yet all are hin- 
dered by fear, and deterred from dealing.'* Sir William Temple men- 
tions the registry introduced into Holland and Flanders, by the Emperor 
Charles V. as one cause of the commercial prosperity of the Dutch, by 
making all purchases safe.f Sir Joshua Child ascribes the low rate of 
interest in Holland to ' the ascertaining real securities by their public 
registries;' the want of which, he says, and not the want of money, 
makes borrowing difficult in England.} Even the hiffh authority of the 
great lawyers of former days whom we have cited — nothing loth to 
praise existing institutions of their own country, nor prone to prefer 
those of others, nor at all afiecting change — are arrayed on the same 
side. What, then, say their successors of the present day ? Again the 
weight of authority is with us. We have on our side the great philo- 
sophic lawyer of the age, the father of law reform. But not he— not 
Mr. Bentham alone — the commissioners, whether of the common law or 
the equity bar, or those who devote themselves to the practice of convey- 
ancing, are all of one mind ; and Mr. Bell and Mr. Butler, themselves 
a host, agree. Comforted and assured by such protection, we may ven- 
ture to meet the opponents of the measure, freely confessing both their 
high authority in the profession, and their capacity to do the antagonist 
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argdment ample jottioe. Sir *£• Sugdep^ Mr. PresUniy and Mr. Coofee, 
have dedaicd thor hostility; and fiom tlidr large eneiienoe as ooiiTej- 
anoers^ thdLr great general learning, and other poweiiul talents, we may 
be well assured that no Testu;e of a reason can be foond to bear against 
us which has escaped such adVersaries as these. We have perused their 
arguments, we have given them all the attention which they have so 
g(wd a right to daim ; and the result of the inquiry is, that we are far 
more dismayed by their high names than by their reasonings ; and that 
even their authority and their areuments together appal us fax 1^ 
and make us less uneasy about the issue of the conflict, than the official 
attributes wherewithal one of them is invested. 

'' The only arguments worth considering which these able and learned 
jjtersons have advanced, may be reduced to these two : — First, the danger 
or the hardship of making nullity, at least postponement, the penalty of 
neglect to r^;i8ter; secondly, die inconvenience of giving publicity to 
the state of men's real incumbrances." 

These arguments are then examined, and, as it appears to us, 
satisfactorily answered. 

''The other objections" (continues the reviewer^ ''which have been 
urged are either principally to the supposed details of the measure, 
founded, indeed, for the most part upon the experience of the veiy faulty 
registry adopted in Middlesex and i orkidiire ; or they are such as the 
very ingenious method proposed by the commissioners in their report has 
a powerful tendency to remove. On the principles of that method, our 
limits prevent us from entering at present ; but we cannot dismiss the 
sul^ect without joining in the general applause which it has called forth, 
and we trust that before we return to the consideration of the subject, it 
wiU have been matured by the learned author, Mr. Duval, and lus ool- 
leagues, and have finally received the sanction of the le^slatnre." 

It will now be proper again to inyite attention to some of the 
argumentsL on the opposite side. Our course has hitherto, accord- 
ing to the b^st of our Knowledge, been strictly chronolc^cal ; and if 
we have had but little of a hostile character with which to treat our 
readers, we can assure them that it has resulted exclusively from 
the paucity of the writers who have appeared on that side of the 
question. It must not, however, be supposed that there has been 
no opposition. Numerous meetings have been convened, and the 
alarmist cry of innovation has been raised by the legal conserva- 
tives, almost as strenuously against reform in conveyancing as 
against reform in parliament. The language of the petitions is 
generally strong ; but it would be unreasonable to enect that a 
subject like this should be fully discussed at a pubhc meeting, 
or scientifically handled in a petition from a large popular as- 
sembly. 

The great cry in the north is, " Dotft deprive us of our sheep- 
skins.'" In other places, "Dotft disclose our necessities.'" In 
others, <^ Don't drive us all to London to register our title deeds ; 
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for, if you do, we shall be obliged to employ London professional 
men, and we greatly prefer our own attomies, whose talents and 
whose character we can appreciate.^ It is not very difficult to 
divine out of whose quiver this last well polished shaft has come ; 
but, passing by its authors, we shall proceed to inquire into the 
arguments themselves. 

As to the first, we may observe, that it is no objection to the 
principle of the measure, but only to one of the plans, and that^ 
unfortunately for the objectors, not the plan recommended by the 
commissioners, for they propose the registration of a duplicate 
original. Besides, if it were the original that was to be registered, 
and an office copy only delivered to the proprietor (on sheep-skins, 
if he pleased), we should be glad to be informed why he would 
feel a greater objection to derive title under such a sheep- skin 
copy of a deed, than he now does under a sheep-skin copy of a will, 
or a sheep-skin copy of a fine or recovery. We never remember 
to have met with a devisee who on this ground felt any qualms as 
to the security of the estate devised to him. At the same time we 
have a great respect for the prejudices of English country gentle- 
men, even when we cannot understand them ; and so far we think 
the objection entitled to weight, that we would in no case recom> 
mend leaving the proprietor without the possession of at least one 
original, unless he preferred dispensing with it in order to save the 
charge. 

We believe, however, that much, if not the whole, of the outcry 
on this head has arisen (rotn supposing that the register is to b^ 
retrospective ; that landed propnetors are to be called upon to 
give up their existing title deeds to the Register Office. We were 
not long since in company with a large landed proprietor in the 
county of York, who began to abuse the projected measure of a 
general register, as ^^ one of the worst, most degrading, and most 
oppressive exertions of tyranny which had been exhibited- since 
the Norman Conquest. For his part, he would rather put all his 
title deeds into the fire than send them up to London to be over- 
hauled, and done he knew not what with. This was his English 
feeling on the subject.'* We were glad of the opportunity of 
hearing this side of the question. He soon turned tne conversa- 
tion to the difficulties of the law, and to the successful issue of a 
long law-suit, in which he had been engaged in establishing the 
existence of certain manorial rights which he claimed. He had 
spent whole days in the Record Room at the Tower, in the office 
at the Rolls, in the Augmentation Office, and amongst the records 
of the city of London; and from these authentic sources of 
information he and his professional men had obtained all the 
evidence of which they stood in need, and he thereby came off 
triumphant in the defence of his just rights^ We took the 
VOL. lit. — ju. z 
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liberty of hinting that he, at all events, had reason to speak well 
of a register, since these records, imperfect and scattered as 
they were, had been the only means of rescuing him firom the 
loss of valuable property, to which he was undoubtedly enti- 
tled. He admitted tne force of the remark, but said that, though 
willing that any future disposition which he might make should be 
registered, he did not like the idea of disclosing past defects, 
when assured that this was not intended, he expressed his satis- 
fiiction with the measure, and said that he had been quite deceiyed 
as to its real nature and objects. From what we have seen, we 
believe that his case is a very common one. 

The crv of the needy, *^Don'*t disclose our necessities,^ has 
been so ndly answered in our extracts from the different works 
before noticed, that we think it unnecessary to enter upon it again 
here, except for the purpose of giving Mr. Bickerstethi's obser- 
va^ons upon it in his evidence before the present committee of the 
House of Commons, on the 10th of Apnl, 1832. He says : — 

'' The subject may deserve consideration with reference to the party 
himaelf^ witii reference to his family , and witii reference to other 
persons with whom he is dealing. With reference to the party himself^ 
It is said to be very hard that sfi the world should know that he has 
charged his estate with a mortgage^ and that his interest in the estate 
ostensibly is to that extent diminished. The truths however^ is, that 
concealment is in almost all cases highly prejudicial to the party himself. 
Every one must have seen unfortunate cases where individuals, ostensibly 
the owners of large estates^ in receipt of the rents^ and hoping to concesd 
the heavy incumbrances with which the estates are really cl^ged^ have 
thought that they could most successfully do so by maintaining a style 
of living and expence corresponding, not with the real state qf their 
fortunes, but with the value of the estates ostensibly theirs. Such per- 
sons are engaged in a constant course of duplicity ; they are always 
deceiving others,— often themselves ; and they go on r^klessly spending 
money, and contracting fresh debts, till their means are exhausted, and 
their estates charged beyond the hopes of redemption. An estate pro- 
ducing a rent of 10,000^ a-year, but charged with mortgages to the 
extent of 6,000/. a-year, is worth no more than 4,000/. a-year to the 
owner ; but if, as is too often the case, he has the foolish desire of con- 
cealing the mortgages, and the foolish vanity of maintaining what he 
calls his station in the world (meaning what would be his station if he 
had no mortgages), he will, as long as he can, go on living at the rate of 
10,000/. a-year, aiding his reduced income by credit, and a succession of 
disgraceful shifts, till (every year involving him deeper) his 4,000/. 
a-year is at length gone, and he has to depend upon his more prudent 
friends for the means of subsistence. It is not a system of registration 
that can prevent such vice and folly from occasionally happening ; but I 
am persuaded many of such instances are wholly occasioned, and many 
more greatly encouraged, by the hope of concealment in the parties 
themselves, and by the actual concealment of the charges from others. 
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wHo are induced to give credit to a man's style of Hvii^ without tuffi* 
cient rq;ard to the means by which it is supported." 

After considering the subject with reference to the family of the 
party, Mr. Bickersteth proceeds : — 

'' As an instance, of the effiset of disclosures between the owner of the 
land and the persons with whom he is dealing I would take the case 
which is often proposed^ of a banker dealing wim customers^ and I would 
suppose (as the objection implies) that the credit of the banker mainly 
depends on the belief which is entertained^ that the land which is 
ostensibly lus is free from settlement or incumbrance. Ifj notwithstand- 
ing this belief, the estate is subject to settlement or mortgage, the ques- 
tion isy whether that fact ought to be disclosed ; whether the bsuiker 
ought to be permitted to derive credit from land which, although in his 
possession and ostensiUy his, is really not his in full ownership or for the 
full value. The supposed foundation of his credit being impaired, is the 
law to assist him in supporting a credit without foundation, by prevent- 
ing the disclosure of facts so important to the customers ? Are the cus- 
tomers, who are so liable to be deceived, to be left under the delusions of 
a false credit, in order that the banker may have a chance, at their risk^ 
of re-instating his affairs ? Are they, under the sanction of the law, to 
be induced or permitted, for want of knowledge, to continue a credit 
which it is admitted they would withdraw if they were acquainted with 
the truth ? There can be but one answer to these questions, and con- 
cealment in such cases is so misddevous land disgraceful, that I am per- 
suaded no honourable banker would ever desire it. The gentlemen, 
whose answer to the question of the commissioners is found in the 
appendix to their Report, have, as I conceive, very justly said, ' that 
more mischief arises in the mercantile world from false appearances of 
property, and erroneous impressions as to the real circumstances of par- 
ties, than from any other cause whatever.' And it is clear that if the 
law enables the banker to conceal his settlements and mortgages, it 
enabless him to lay a snare for his customers, and do that sort of mischief 
which the law ought to be very diligent to prevent. On the whole, 
therefore, I cannot consider the disclosure which would result as an 
objection to registration. On the contrary, I think that it would be a 
collateral benefit of very great value. At present, a man may be the 
ostensible owner of land, and yet have very little interest in it : great 
mischief may, and frequently does, proceed from this source. Registra- 
tion would enable you to know the real interest of the ostensible owner, 
to the great advantage of the community, and, as I think, of the owner 
himself." 

As to the argument, that the register would have the effect of 
driving the professional business of the country to London, we 
should greatly regret it if it had that consequence ; and, so far as 
it may even remotely tend to produce such an effect, we admit 
that it would be a deduction from the signal benefits conferred by 
registration ; but when put in competition with those benefits, — 
with the protection of landed proprietors against the loss of deeds, 

z2 
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and of purchasers or mortgagees, against their suppression, — it is 
really quite insignificant. But we are by no means sure that any 
such consequence as is supposed would foUow. Numerous searches 
are even now required to be made in London, and we do not think 
that the searches at the Register Office would be attended with any 
greater difficulty. The latter might, just as well as the former, be 
made through the medium of a town agent, and possibly even with- 
out one when all the arrangements of the office are completed. 

A very spirited pamphlet, from the pen of Mr. Mewbum, next 
demands our notice. This gentleman is, we believe, a solicitor in 
highly respectable practice, m the county of Durham. He has a 
great dislike to registration in general, — ^a still greater aversion to 
metropolitan registration; but the extreme of his antipathy is 
reserved for London solicitors and counsel, into whose hands he 
thinks that the proposed measure would throw all the convey- 
ancing business of England. Having just noticed this objection, 
we shall refrain from treating our readers with the piqiuint pas- 
sages on that subject, contained in Mr. Mewbum^s pamphlet; 
more especially as most persons will, we apprehend,, be of the 
opinion that it has very little to do with the real merits of the 
question at issue. We shall, therefore, proceed to more important 
matter. 

It is no marvel that the author should undervalue the benefits 
of a renter, since he almost denies the existence of the evils 
which it is intended to remedy. 

'* The Second Report of the Commissioners," he observes, '' commences 
with an elaborate statement of the numerous evils attendant upon the 
present system of conveyancing ; but it is very perceptible, from the 
document itself and from the evidence attached to it, that an exaggerated 
importance has been assigned to that which a general registry is more 
particularly intended to cure. The annual number of transactions 
concerning real property is estimated at 80,000, biit the aggregate 
instances of the suppression of deeds, within the collective experience of 
the profession, in ike course of iwenly years* pradice, do not, in all pro- 
bability, exceed 1,000;* a contrast of figures which clearly evinces 
the impolicy of allowing a possible, but very improbable occurrence to 
influence the resolves of the legislature, when the subject shall come 
under discussion. The investigation made by the commissioners, indeed, 
reminds one of Don Quixote's battles with the giants, whom his 
diseased imagination constantly conjured up. They have displayed an 
universal — I might almost say a morbid — apprehension of fraud, which 
the small portion of dishonesty actually existing is far from warranting. 
Yet, to defend us against this bugbear, the complicated and cumbersome 
machinery, which the ingenuity of the commissioners has devised, is 



* *< The probability is, that the number of instances is far more limited ; as few 
attornieH, even in extensive practice, have had any circumstances of the kind brought 
before them."— iVb^e by Mr, M. 
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SGUglit to be put in requisition ; as if knavery were the rule^ and upright* 
and honourable deating the exception ! ^ Fraud' seems to have haunted 
the commissioners like an ignis Jatuus; besetting them in their dreams 
by day^ as well as in their visions by night. Wheresoever they turned 
their steps, in whatever direction they rambled, the phantom seems to 
have presented itself to their view, and to have ' frighted' the learned 
gentlemen 'from their propriety.'" 

These charges, brought against the eieht highly imaginative 
and Quixotical gendemen who constituted the Real Property Com- 
mission, would certainly be very grave accusations as respects their 
character, and very important to the question at issue, if they were 
borne out by the evidence in the cause. This evidence we have 
endeavoured to weigh with care and impartiality/ We have, for 
this purpose, examined the Appendixes to the two Reports of the 
Commissioners, and the testimony and admissions furnished by 
the works of the principal opponents of the measure ; and we can 
assure our readers that the result of this investigation is perfect 
demonstration that the perils and actual losses arising from the 
absence of a register are neither few nor far between. We wish 
that our limits admitted of laying all the proofs in a digested form 
before our readers ; but we must content ourselves with referring 
to the above printed sources of information, and with remarking 
that if the opponents of registration mean to take their stand on a 
denial of the dangers which exist where there is no register, they 
must reject four-fifths of the evidence, and " trust,'' instead, *' to 
their imagination for facts.'' 

To deny us the protection of a register because Mr. Mewbum 
or his clients have nappily not been the frequent victims of con- 
veyancing fraud, would be about as reasonable as to refuse a police 
to an extensive and populous district because, though numerous 
murders, assaults, and robberies, had been committed on the high- 
ways, a considerable proportion of the population had entirely 
escaped. Those who have already suffered in person or in purse, 
those who have been prevented from travelling through fear, and 
even those who, thougn they have no occasion to leave home, find 
the price of provisions raised by the insecurity of the district, will 
with good reason complain if the government does not aflbrd them 
protection. Besides, there is one consideration connected with 
this subject which may perhaps prevent even Mr. Mewbum from 
resting with perfect repose on his "parchment couch;" we mean 
the fact, that if no new check upon fraud is now devised, we have 
every reason to anticipate that it will not remain stationary. The 
numberless instances of ingenious deception which have been pub- 
lished in the evidence, and the many lucid explanations which 
have been given by the writers on both sides of the question, of 
the modes in which an honest purchaser or mortgagee may be 
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cheated, most bave served to iiiBtnict the lognes as well as to 
warn honest men;, and we think that this ino^t into the natme 
of all our locks and fi^tenings is (to keep up the metaphor) a 
strong additional aigoment for the neoesdty of a new and a more 
efficient police.* 

Mr. Mewbum is much ahirmed at the difficnlties which will 
attend searches at the Roister Office, on account of the similaiitj 
of proper names, and this, we think, would be a very serious objec- 
tion to a registration if no other method could be devised than 
that adopted in Yorkshire and Middlesex ; but, whilst we wish 
to give an due weight to Mr. M.^s observations, we must be 
permitted to observe that the objection has nothing to do with a 
plan which does not depend upon an index to names, but upon an 
mdex to dde deeds. The arrow, therefore, altogether misses its 
aim ; and we can only suppose that the author has either never 
read the plan of the commissioners, or never taken the pains to 
understand it. Nor is his appeal to authority on this subject much 
more satisfactory. 

''I am support ed," says Mr. M. "in this impresnon by the high 
authority of one of the most distinguished Chanceiy lawyers of the day, 
who has said that ' if we r^;ister by the names of grantors, and John 
Brown has granted to Richard Smith, who has conveyed to James Wil- 
son^ or other names of like frequent occurrence are met with, it must he 
the business of a life carefully to examine such common names/ ' I fear, 
also,' says Mr. Bell, 'the costs of search, the chance of something being 
overlooked, and the carelessness of persons making the search, are likely 
to occasion greater evils than those we are at present subject to.'" 

But Mr. Mewbum does not tell us that by a subsequent com- 
mimication, sent to the commissioners after Mr. Bell haid seen 
their plan, and which communication is contuned in the very same 
volume with the previous extract, he thus clearly states his more 
mature opinion on the subject :—^^ Having this opportunity of 
again addressing you, before I conclude, I beg leave to add, that 
tne more I consider the matter the more I am satisfied of the ne- 
cessi^ of a register act."" In another part of his communication 
Mr. Bell says, that a plan has been suggested which promises fair 
to remedy the difficulty which arises when the index is by names 
only, and to furnish a most simple plan of indexing ; and that widi 
common care no mistake appears likely to take pkce on indexing. 
He also remarics that the plan suggested by the commissioners for 
a roister promises to be effectual, is beyond his original hopes, 
and has removed most of his difficulties concemii^ rq^stration^ 
though he adds that time and experience may suggest fiffther im- 



* See Mr. Leferre's eridcnce belbre the Sdect Committee of tfae Houee of Commons. 
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provement on it. (See Second Report^ pp. 310, 312, 313.) We 
trust that Mr. BeU has now spared us the necessity of solving 
either hLs own former doubts or Mr. Mewburn^s difficulties. 

It may not be amiss, before closing our narrative of the contro- 
versy, to notice the observations of an ingenious author, whom we 
hardly know whether to desimiate as friend or foe to the great 
measure under discussion. We mean Mr. Robert Gream Hall, 
who, after informing us, both in his answer to the commissioners, 
and in his separate work, entitled '^ A Substitute for Official 
General Re^stration,^ that he inclines, although with much hesi- 
tation, to a general registry, if effected by district offices, produces 
a bantling of his own which is to supersede it. 

His plan is to register all charges and incumbrances on the 
principal title deed. The author, after committing the logical 
error of a petitio principiiy by assuming that the common assur- 
ances of the realm may be safely and best left to the management 
of the parties interested in the existence, accuracy, and preserva- 
tion of them (p. 5), proceeds to the details of his plan, into the 
machinery of which, however, we do not propose to enter, as 
there appears to us to be several objections which are decisive 
against the principle : — 

1st. It makes no provision for the safe custody of deeds. 
2d. If the deed happens to be lost, the register is gone. 
3d. If th^re are duplicate deeds, which is a very common case 
in marriage settlements, and used to be frequent in purchases, it 
opens a door to the greatest frauds. 

4th. It is subject to all the evils of the present local registers, 
by giving notice of deeds, the loss of which may render the title 
completely unmarketable. 

Having disposed of nearly all the controversy on the subject, 
we c'ome to the Second Report of the Commissioners, and to the 
two bills which have been successively introduced into parlia- 
ment, in order to carry into effect the plan recommended in that 
report. 

We should have noticed these earlier, had we not been desirous, 
as far as possible, of keeping together the different arguments for 
and against the principle of the measure. 

The Report commences with a clear statement of the law as it 
at present exists, and of the evils incident to it — of the benefits to 
be derived from a register, and of the objections which have been 
advanced against it, together with their refutation. 

The commissioners then proceed to enumerate the diffisrent 
existing modes of registration ; namely, by, alphabetical indexes of 
names of persons — -by alphabetical indexes of names of places 
— and by indexes referring to every different estate, the estates to 
be identified by maps ; and, after rejecting them all, they propose 
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their own, which is delineated with considerable neatness and pre- 
cision. 

The inconveniencies and evils attending the first and second 
pkns they successfully demonstrate ; but we are far firom thinking 
they are equall]^ happy in their attempt to prove the impractica- 
bility of the tmrd. Indeed, we are persuaded, that if it were not 
for the delay and expence attending the original formation of it, 
the most perfect system of registration would be one dependent 
upon maps. 

We are happy in being supported in this opinion by so jzreat an 
authority as Mr. Bickersteth, whose evidence, both berore the 
commissioners and the Select Committee of the House of Com- 
mons, is a treasury of professional knowledge and legislative 
wisdom. He says (Second Report, p. 315) — 

'' On reading the outline of a plan which has been circulated by the 
commissioners^ I think it excellent as far as it goes ; but I obsenre with 
regret that it contains no proposal for the registration of matters relating 
.to pedigrees, nor any provision for the formation of maps, or of indexes 
of the names of estates and lands, and of their owners. It is justly said 
to be impossible to describe an estate with ease and accuracy without a 
map ; and it may with equal truth be said to be impossible to refer to 
the registry of an estate without a map and without an index, in which 
its name, or the name of its owner, is to be found. In forming the 
necessary indexes, it is to be considered that the land alone is that which 
remains fixed in geographical position from age to age ; that the names 
of the lands and the roads, fences, and even houses, ar^ not subject to 
any such swift or considerable changes as would make it difficult to indi- 
cate them on maps already formed, and when once formed easily renewed 
from time to time, when a sufficient number of changes should render it 
necessary ; and that though the owners of many lands are continually 
changing, yet that the changes, under a system of registration, would 
always be indicated by the register itself." 

And again : 

^ There can be no doubt that the due elaboration of a good plan and 
system will require great skill and knowledge, and very laborious and 
long-continued attention. This, therefore, in common with all other 
tasks which require the application of great knowledge and industry, is 
difficult ; but 1 apprehend that the difficulty will not be thought insu- 
perablQ by any mind habituated to contemplate difficulties with a view 
to overcome them. Divide et impera : let the subject be considered with 
reference to a small district, or with reference even to manors, the court- 
roUs of which have been kept so imperfectly, and so entirely without 
regard to the main object now in yiew : make the district small enough, 
and it will be seen how easy it would be to make an accurate plan and 
list of every dose of land it contains, with the name, form, and super- 
ficial contents of each. How easy, also, to record and render aocessiUe, 
the evidence of all known facts i^ecting the title to each dose. What 
in these respects is true of any one district, is true of every other, and of 
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all the districts into which the whole country may be divided ; and the 
xwilatums for making known those facts which ought to he known in 
idation to the matters in question^ may he made as easily for the whole 
countiy as for any district within it." 

We have also the satisfaction of believing, that the commi»- 
noners themselves were not unanimous in rejecting the system of 
maps as impracticable. But though this preference, on our 
part, to the system of maps, is the result of long deliber- 
ation, we are far from wishing to urge it in the present stwe 
of the business. On the contrary, we think that the plan of me 
commissioners (or rather of Mr. Duval, for he is avowedly both 
the author of it, and the perfecter of it, in all its details) is, 
under existing circumstances, the most suitable for immediate 
adoption. 

In the first place, it can be "acted upon forthwith, wh«*eas the 
system of registration by maps would require a considerable time to 
l>e set in operatibn. In tne second place, the first cost of Mr. Duval^s 
plan will be far less to the country, which in the present state of 
our finances, is not an inconsiderable advantage. In the third 
place, it has obtained the approbation of a very large number of 
the most competent judges in the profession, and, instead of sow- 
ing division amongst those who had previously agreed to the prin- 
ciple, it has had the rare merit of bringing over those who had 
before considered registration desirable but impracticable. Amongst 
this number must be included the great names of Mr. Bell and of 
the late Mr. Saunders. We well recollect the energetic manner in 
which, whilst the plan was yet in its infancy, that lamented juris- 
consult used to speak of the happy solution which Mr. Duval'^s 
genius had provided for the difficulties of this intricate question. 
Willingly do we join in this just eulogium of a contrivance which, 
whilst it 18 exact and methodical in its details, is beautifully simple 
yet scientific in its principles. 

When, in addition to Uiese advantages, we recollect that the map 
system can at any time be very readily superadded to Mr. Duval\ 
and that after the public have begun to reap the benefits of regis- 
tration, they will probably be less reluctant to incur an additional 
expence in perfecting it, sliould necessity or convenience dictate a 
change, we are prepared to give our unqualified assent to the pro- 
posal of the commissioners. 

The detafls of their plan are now before the public in so clear 
and authentic a shape, both in the Second Report, and in the pro- 
ceedings of parliament, that we should not have thought it neces- 
sary to do more than simply to refer to them here, nad not the 
idea somehow or other gained ground, that the proposed method 
does not deserve the character of clearness and simpbcity which we 
have just given to it. This mistaken idea is principally attribut- 
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able to two circumstances, first, to the unfortunate use of the term 
symbols, both in the outlines of the plan originally circulated by 
tne commissioners, and also in their Second Report: and secondly, 
to the length and complexity of the first register bill, introduced 
into parliament in the session of 1830. 

Those who have never taken the trouble to understand the plaii 
have imagined that there was something very mysterious in the 
system of symbols ; many have even supposed that it had somewhat 
of a mathematical character, and that tne symbols were a new im- 
portation from algebra into law ; whereas, in plain truth, it is only a 
term which Mr. Duval happens to have used, in order to designate 
the heads or numbers under which the deeds are to be registered. 
It is manifest that if 100,000 deeds, or upwards, are to be regis- 
tered every year, some plan must be adopted for preventing their 
getting into confusion, and some index must be kept for facilita^ 
ting the reference to them. The index of names of persons and of 
places both being rejected as inadequate, Mr. Duval has devised 
another, which may be described as an index of title deeds, with 
reference to the titles. 

If a proprietor had ten estates, he would not, at least if he was 
a man of order, throw them all pell mell into one box, without 
regard to date or title. He would put the title deeds of each 
estate by themselves, and he could arrange them according to order 
of date. What your man of method and order does for his ten es- 
tates, Mr. DuvaFs plan will efiect for all the estates in the kingdom; 
and at the same time, as the deeds will frequently change owners, 
he provides for their continual arrangement in a new box, as often 
as such a change or the splitting or consolidation of estates renders 
it necessary. 

This is really all the art and mystery of the system. We can 
assure landed gentlemen that there is neither algebra nor witch- 
craft in it, and that now the term symbol is laid aside, every thing 
is clear and straightforward. But what need, then, it may be 
asked, of such a cuml^rous act of parliament, almost as long and as 
complicated as the Reform Bill ? 

This, again, is no fault of the system ; it proceeds merely firom 
a little want of tact in the patrons of the measure. The first bill 
contained not merely the p^ncipal and essential formulas of the 

a stem, but all the fittings-up (if we /may so speak) of the Register 
Bee. 

If we were to establish beforehand by act of parliament all the 
office details of the Bank of England or Stamp Office, or even 
of a private merchant's ^^unting'-house, the thing would, we doubt 
not, appear on paper nearly as complicated, and perhaps, indeed, 
altogether impracticable. 
The course adopted by the commissioners will no doubt greatly 
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facilitate the completion of all the various minor arrangements 
when the oflSce is established ; but it was putting the measure to a 
test of unreasonable severity^ &nd loading the statute roll with that 
which did not properly belong to it. 

The bill of last session is of a very improved character. We 
recommend our readers to peruse it attentively for themselves (if 
they are men of practical experience), to trace out, as we have 
done, an abstract of title, with reference to its provisions. We 
are persuaded that they will find this an easy operation, and that 
they will agree with us in the opinion that the Register on Mr. 
Duval^s plan will, in addition to the objects more immediately pro- 
posed by it, contribute to the improvement and simplification of 
abstracts, by promoting order and connexion. 

We wish that we could view the proceedings in parliament on 
this subject with the same satisfaction as the htbours of the com- 
missioners. But, till a late period, they have been of a most dis- 
couraging description. , Mr. Campbell and other promoters of 
legal reform have addressed nearly empty benches; and where 
there has been a fuller attendance, it has generally been occasioned 
by the presentation of violent anti-register petitions, ^ot up at 
meetings in which we suspect the most part, like the Ephesians of 
old, knew not wherefore tney were come together. And if the op- 
ponents of registration in the house have ever deigned a reply, it 
has only been to bring up some thrice refuted argument of disclo- 
sure being pernicious to commercial credit, or to compare the in- 
tended Register Office to the tomb which Artamesia raised for her 
husband Mausolus, or to furnish some other equally judicious illus- 
tration of legislative and professional wisdom. 

At length, however, a select committee was appointed for the 
purpose OT inquiring into the principle and details of the measure, 
and of taking evidence upon it. This committee, over which 
Mr. William Brougham, the brother of the Chancellor, presided 
with great zeal and ability, has gone far to redeem the character of 
the house. All the members for Yorkshire, the county most op- 
posed to the bill, were upon the committee; it was therrfore likely 
to undergo no very spanng scrutiny. A great deal of evidence was 
advanced on both sides, and the door was set as widely oj>en as 
possible to the objectors. The result, however^ of all this in- 

Jiuiry has been a report of great impartiality and research, decidedly 
avourable to the principle^ at least, of the great measure under 
contemplation. We extract the concluding paragraph. 

'' Afier mature deliberation^ your committee are unanimously of opi* 
nion, that a general register of all deeds and instruments afiecting land 
will be of decided advantage, as regards large purchases. With respect 
to smaller transactions, especially those in the country, in which the 
more cumbrous and intricate proceedings of the law are generally dis- 
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penaed with, your committee believe that the same facility whidi would 
be afforded by a general register in dealings with large estates, ap- 
plies equally to sales of small properties ; yet inasmuch as the expenoe 
of registration wiU be more severely felt by the latter than by the 
former, and as sales of small estates are so much more numerous than 
transfers of great properties, your committee feel some doubt whether 
the benefits to be derived will more than compensate for the certain 
expenoe to be incurred However, as it is plainly impossible to fix any 
limit which would not lead to this anomalous result, that all proper^ 
above a certain value should be governed by one law, while all below 
it should be regulated by another, your committee are, upon the whole, 
of opinion, that if the cost of regbtration could be so adjusted as to be 
comparatively small upon purchases below a certain value, the system of 
registration will be made most perfect, by being made applicaUe to all 
lands, without reference to their value." 

The report contains no intimation of an opinion whether the re- 
gistration should be local or metropolitan. Had it done so, we are 
afraid, firom what we hear, that the committee would not have been 
equally unanimous in agreeing to it. The fact is, that there 
exists a very considerable aversion amongst many country soli- 
citors to the establishment of a metropolitan register, partly from 
the mistaken notion, already alluded to, that it would tend to drive 
professional business to London, and partly from an apprehension 
that it would impede the advance of money on deposits of title 
deeds, and on loans on pressing emergencies. As to the latter 
objection, we are much inclined to concur with a large majority of 
the judicial and private authorities who have given an opinion on 
the question, iQ thinking that mortgages by deposit ought not to 
be suffered to exist, at least in their present state, or, as Mr. 
Humphry has well expressed it, ^^ The best remedy for deposits 
without writing is the abolition of them, and the substitution of 
some simple instrumental security.''^ But admitting, for the sake 
of argument, that they ought to be continued in their present form, 
we think that with the aid of the caveats recommended by the 
commissioners they roi^fat be made a more convenient and a more 
perfect security under the Registration Bill, than they have ever 
yet been. 

But it will be said that if the registration is metropolitan, the 
transaction cannot be completed in less than four or five days, 
where the parties are resident in Yorkshire, whereas with the pre- 
sent local registers it might be completed in one or two days* 
Rare indeed are the cases in which a man^s necessities come upon 
him so imitantaneously as not to allow of four or five days^ notice. , 
But, supposing such a case, it may be observed, that where an ad- 
vance is made with such speed, the loan generally proceeds very 
much upon confidence. The security is taken rather as a protection 
against the other creditors of the borrower, than against his 
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honesty. And where it does proceed upon confidence in the per- 
sonal good faith of the borrower, neither the title nor the register 
is in general regularly examined ; and if this is so, the distance of 
the onice is immaterial. But let us put a case the most unfavour- 
able for the metropolitan register ; let us suppose that the title is 
so simple that the lender^s attorney has really satisfied himself of 
its completeness by inspecting all the deeds, and that he resides so 
near the local register office that he has actually had time to make 
all the needful searches on the day of the application for the loan — 
a very remarkable case indeed : still, as the law exists even now, 
he must either send to London to ascertain that there are no judg- 
ments or crown debts, or he must rely upon the borrower's asser- 
tion that there are none : if the latter, it is still a loan of confidence^ 
and the borrower is just as much to be trusted in respect of the one 
fact as of the other; if the former, the supposed difficulty is kt 
an end ; for the time which would suffice for a search for judgments 
and crown debts would just as well suffice for the general search at 
the metropolitan Register Office. This view of the subject has not 
we believe been noticed by any of the writers on registration. It 
will be seen that it depends on the special wording of all the York- 
shire Register Acts, which make a judgment as valid if registered 
within a given number of days as it registered at the tjjme. Hence 
no purchaser or mortgagee of lands in Yorkshire is safe against 
judgments, if he does not search in Westminster as well as in 
Yorkshire.* 

This grand objection to a general metropolitan register being 
thus got rid of, every other argument, as it appears to us, impe- 
riously calls for its adoption, in preference to country or district 
offices. It will be much cheaper ; it will be more perfect in its 
details, and will be more readily susceptible of continued improve- 
ment ; it will prevent the evils of diversity of practice ; it will save 
the necessity of a great multiplication of onginal deeds and searches, 
where property in different counties is included in the same assur- 
ance ; and it will harmonize better with the registration of wills, 
bankruptcies, and judgments. 

* WhQst on the subject of the Yorkshire register it wouTd be a great omission not to 
advert to the excellent pamphlet published by a committee of solicitors in reference to 
the indexes of the West Riding registers. This pamphlet admits many of the defects 
of those registers as at present constituted, and it proposes some palliatives which might 
in some degree lessen them, but it by no means goes to the root of the matter, namely, 
the substitution of a more efficient system of registration, in lieu of that which depends on 
an alphabetical list of names of persons. It also leaves untouched the great evil of the 
present Yorkshire and. Middlesex registers, which is, that a good title may be rendered 
perfectly unmarketable by the register's disclosing a lost deed, of which it may be im- 
possible to give any secondary evidence whatever. In a case like this a register does 
more hann than good. Holographic registration is the sole mode of obviating this evil. 
Some striking facts connected with this subject will appear in the evidence taken before 
the select committee of the House of Commons. 
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We have thus endeayoured to take a historical view of this 
question, and to weigh the evidence and the arguments on both 
sides. We think it must satisfactorily appear that the evils of the 
present system stand in need of a remedy, — that what are supposed 
to be corrections of these evils only increase their amount,— that 
reffistration is a simple and efficient cure for them, — and that the 
objections which are brought against it are either groundless or 
comparatively unimportant. With this conviction we desire 
only that the matter should be thoroughly and fairly canvassed, 
and we trust that all who have any interest in landed property, 
either as proprietors or expectants, as vendors or purchasers, as 
lenders or borrowers, will examine for themselves, judg^ for them- 
selves, and act for themselves; and will not allow any man or 
class of men to dictate to them the course which they ought 
to pursue in reference to this important head of legal reform, of 
which it has justly been said that there is no improvement likely 
to be carried by a reformed parliament, more really and extensively 
beneficial than this one of a general register. 

We subjoin a table of the principal authorities for and against 
registration. Had time permitted, we doubt not it might have 
been rendered ihore complete, perhaps, on both sides. 



AUTHORITIES. 

AGAINST REGISTRATION. FOR REGISTRATION. 

The I/awyem in the CominUtee for Re- 

fbnning the Law during the Common- r<i«im««ii 

wealth, of whom CromweUsays, ** These ^™™^«"* 

sons of Zeruiah are too many for us." 

Mr. Pierrepoint. Mr. AsgilL 



Mr. Justice Doddridge, or Shepherd. 
Sir Matthew Hale. 
Lord Keeper Guildford. 
Sir WilUam Temple. 
Sir Josiah Child. 

Mr. Justice Blackstone (wita some quali- 
fications of his opinion). 
Mr. Butler. 
Mr. Humphreys. 
Lord Eldon. The Lord Chancellor. 

Sir Edward Sugden. The Lord Chief Justice of .the King's 

Sir Charles WethereU. Bendl. 

Mr. Preston. (We fear we must now place The Lord Chief Justice of the Common 
bim vnong the opponoits, though at Pleas, 
first hie was doubtful.) The Lord Chief JBaron. 

A connd^rable Majority of the Judges. 
Mr. BeU. 

The eight Commissionen :«- 
Mr. Campbell. 
Mr. Tinney. 
Mr. Saunders. 
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Mr. Duyal. 
Mr. HodgioD. 
Mr. Duckworth. 
Mr. Brodie* 
Mr. TyrrdL 
Mr. Cbote. Mr. BickerBtetfa. 

Mr. Mewbum. Mr. Miller. 

Mr. Bellenden Ker* 
Mr. Walters. 
Mr. Humphry. 
Mr. Hodgkin. 
Mr. Wood. 
Two Barristers, whose testimony is given Thirty.six Serjeants and Barristers, whose 
in the Appendixes to tlie Seoond Re- testimony is given in the Appendixes to 
port of the Real Property Commission.* the Second £^rt of die Rod Property 

Commission* (excluding those mention- 
ed above). 
Twenty SoUdtOEs* ditto. Forty-four Solicitors* ditto. 

A considerable body of London Merchants 
and Bankers (see Second Report, p. 
545). 
The following countries and districts :«• 
France. 
Switzerland. 
Germany. 
Prussia. 
Denmark. 
Holland. 
Norway. 
Sweden. 

Most of the Italian States. 
The United States of North America. 
The British Colonies in ditto. 
The West India Ishmds. 
Scotland. 
Ireland. 
Middlesex. 
Yorkshire. 
The Bedford Level. 

It is worthy of remark, that no country or district, so far as we 
are aware, has ever established a register, and subsequently aban- 
doned it 



Art. II.— the JUDICIAL ESTABLISHMENTS OP 

FRANCE. 

We now resume this subject-f with the 

COURS ROY ALES. 

The Cours Royales possess various jurisdictions, and, like the 
Caur de Cassation^ are divided into several chambers. 



* Two Banisters and ten Solicitors either give no opinion, or speak equivocally on 
theqaestioD. 

t The mode of proceeding in these courts is laid down at considerable length in the 
article 309 to 380 of the Code dlnstraction Criminelle. 
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There are twenty-seven Ceurs Roydles in Fnmoe. The jmis^ 
diction of each extends over a certain number of departments. 
They are composed some of fourteen, some of twenty-four, and 
others of thirty judges : that of Rennes has forty members, and 
that of Paris sixty. 

But independently of this number of judges, which may be 
varied at the pleasure of the crown within certain limits, there 
exists, since 1806, a body of counsellors, possessing a deliberative 
voice, under the title conseitters audUeurs. These judges may 
be associated by the order of the Garde dee aceaua (the minister 
of justice), with the judges of the tribunals de vremUbre instance, 
within the jurisdiction, and even with those of toe Cours d^Jesiees, 
where their judgment extends to camtal cases; or they may 
remain attached to the Cour Rnyale. Their number may amount 
to one-fourth of that of the members, preridents, and counsellors 
of each court. They exercise alternately the function cfndnietire 
public, which they may discharge at die age of twenty-two. At 
this age they may also sit as assistant judges, without any other 
qualification than that of having sat two years as jugeauditeur 
in a tribunal de premiire inetance, or having pi^tised for two 
years as advocates at the bar. The institution of these judge- 
counsellors, and particularly that of the juges audtteure, has 
given rise to loud and well-founded objections since the re-esta- 
blishment of the constitutional government. They owe their 
origin to the Machiavelian genius of Bonaparte, who, from his 
hatred of the principle of the independence of the judges, passed 
the following decree in 1807: — 

*^ Art. 1. In future the appointments of the judges for life shall 
not be delivered to them until they have exercised their functions 
for five years, nor unless at the expiration of that time his majesty 
the emperor and king shall consider that they deserve to be con- 
tinued m office. 

** Art. 2. In the course of December, 1807) an inquiry shall be 
instituted in the manne/* hereinafter mentioned (that is to say, by 
a commission nominated by his majesty), with regard to those 
judges who have become notorious by their incapacity, their mis- 
conduct, or by a carriage derogatory to the dignity of their 
station. 

*^ Art. 6. It is reserved to his imperial and royal majesty to 
decide as to the continuance or dismissal of the judges named in 
the report of the commissioners.'" 

But, to return to the Cours Moyalea. In each court there is a 
first president and several other presidents, the former presiding 
over the whole court, and the latter over the various chambers ; 
the other members have the title of counsellors. They are all 
nominated by the king, and are irremoveable. The presidents 
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must be chosen t)ut of the court over which they are to preside, and 
must be at least thirty years of age. No perspn can be appointed 
counsellor until he has completed his twenty-seventh year, and 
has either taken a degree in law, practised two years at the bar, or 
been six years a conseHler auditeuTy or ten years an attorney. 
The conaeitters auditeurs are selected from a list of three candi- 
dates, presented by each court for every vacancy, and must be 
taken exclusively from \^q jugea auditeurs of tne tribunals (fe 
premiere instance. 

The first president of the Cours Royales, like that of the Cour 
de Cassation^ bears for life the title of baron, when he has been 
ten years in office, and has discharged his. functions to the satis- 
faction of the king. 

The salary of the first president of these courts is, at Paris 
36,000 francs, at Lyons and Rouen 25,000 francs, at Toulouse 
and Rennes 20,000 francs, and in all the others 15,000 francs. 
The salary of the counsellors is at Paris 8,000 francs ; at Lyons, 
Bordeaux, and Rouen, 4,200 francs ; at Toulouse 3,600 francs ; 
and in the other courts from 2,500 to 3,000 francs. The salary 
of the conseillera auditeurs is one-fourth of that received by the 
members of the court to which they are attached, and that of the pre- 
sidents of chambers is one-fourth more than that of the counsellors. 

The counsellors despatched to preside at the assizes, in any 
other department than that in whicn the Cour Royale sits, receive 
an addition of one-fourth to their salary during the period of this 
duty. In the jurisdiction of the Cour Royale of Paris the addi- 
tion is only an eighth. 

It thiis appears thai the office of president of the Cour (T Assises 
is one not only of honour but of emolument ; and it has been 
remarked, that the appointments of the minister of iustice have not 
always been made with a due regard to the experience, the infor- 
mation, and the talents of the party. 

A deduction is made from the salaries of the members of these 
courts similar to that of the Cour de Cassation. 

The members of the Cours Royales are generally distributed 
into three chambers, one for civil causes, anotner for appeals from 
the Police Correctionnelle^ and the third for mises en accusation^ 
a sort of preparatory tribunal, similar to our grand jury, fpr 
inquiring into the propriety of sending the parties accused to be 
tried at the Cour (T Assises. The number of chambers in each 
court may be diminished or augmented at the pleasure of the king. 
Temporary chambers may also be created, which are composed 
either of counsellors taken from the other chambers, or o{ conseillers 
auditeurs. In the more numerous courts there are two chambers 
devoted to civil causes; in Paris there are even three. In the 
civil chambers the presence of seven judges is required ; in the 

VOL. III.— ju. 2 a 
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other two there must be at least five. The method of votiiig is 
the same as in the Caur de Cassation. In cases of an equal 
division of voices, one or more judges are called in, who have not 
heard the cause, and who are taken in the order of the lists. The 
cause is then heard again, or is reported, if the matter be upon 
the record. If all the members of the court have abeady taken a 
part in the cause, three advocates of long standing are cidled in. 

Some causes must be tried by two chambers imited. All the 
chambers sometimes meet tc^ther, either on some point of practice, 
or for the trial of matters ofgreat public interest. 

The first president usuallv presides in the first civil chamber, 
and in the other chambers whenever he thinks fit. The presidents 
and counsellors are distributed alternately in the different chambers. 

No member is obliged to serve more than one year in either of 
the criminal chambers, nor more than two years in the same civil 
chamber ; the removals must, however, be managed so that the 
criminal chambers may be always composed, at least with r^ard to 
one half, of members who have before served in the same chamber. 

The conseiUers auditeurs attached to the Cours Royales are 
distributed among the (Cerent chambers by the first president. 

The Cours Royales have also cognizance of jurisdictions, 
although in an inferior sphere* They liear suits for determining 
by what judjze a dispute is to be tried, which has been brought 
before two tribunals, de premiire instance or de commerccj wiwin 
the province of the court, or before two or more Juges de paySy not 
under the jurisdiction of the same tribunal cfe premiire instance* 

In civil matters the Cours Hoyales hear appeals (which are 
final, except when they are such as may be carried to the Cour de 
Cassation) in causes tried by the tribunals de premHre instance 
or de commerce; but, to give a right of appeal, the amount in 
dispute must be above 1,0(X) francs principal, or 60 firancs yearly 
revenue. They also hear appeals on references ordered by the 
presidents of the tribunals de premise instance. 

To them likewise appeals lie against the decisions of arbitrators^ 
in cases of commercial partnersnips, where the reference is com- 
pulsory ; and in ordinary cases, even if the arbitration is purely 
voluntary, provided the cause be one which, without an arbitration, 
might have come within the cognizance of the tribunak de premiire 
instance^ with or without a right of appeal ; for in all cases of 
arbitration there is a right of appeal, unless the parties have for- 
mally renounced it. 

Tne Cours Royales also take cognizance of certain peculiar 
cases, such as suits for r^habilitationj brought by merchants who 
have failed, after they have discharged all the claims upon them. 
The rihabUitation is not granted except on these terms. They 
decide also upon cases of adaption, which, for the advantage of 
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the public and the individuals concerned, may be submitted to a 
judicial investigation, from which there is no appeal. 

The Caurs Mayales are also courts of appeal in matters of 
police, which comprehend petty offences or infractions of the law, 
punishable by fine, imprisonment, or other minor penalties. They 
likewise take cognizance of offisnces committed by the ^at officers 
of the Legion of Honour, by generals commanding a miUtary district 
or department, by archbishops, bishops, or presidents of a consis- 
tory, whether Protestant or Jewish, and by prefits. These causes 
are brought before them in the first instance, and there is no 
appeal from their decision. They may also exercise the same 
jurisdiction over students and members of the universities, when 
required to do so by the procurefirs generaiuv. They have like- 
wise power to determine petty offences alleged to have been com- 
mitted by Bjtige de paix, a member of the tribunal de premiere 
instanccy or by a public officer attached to these courts, either in 
the exercise of his functions or not. With respect to the more 
serious crimes imputed to those persons, they only act as a cham- 
ber of accusation. 

The Cours Royales in like manner take cognizance of offences 
committed by members of the Cour de Cassation and of the 
CcuT des Comptes, whether in the exercise of their funcUons or 
not ; so also with regard to crimes committed not in the exercise 
of their functions by members of the Cours RoyaleSf or public 
officers attached to them; but, in the latter case, the Cour de 
Cassation directs the trial to be heard before some other Cour 
Moyale than that to which the parties accused are attached. 

Lastly, in criminal matters, the Cours Royales^ as we have 
already mentioned, discharge the office of a grand jury, after the 
case has been sent up to them by the Chambre en Conseil of the 
tribunal de premiere instance. The matter must come before the 
Cour RoyeUe if insisted upon by only one judge. The chamber 
of accusation also decides on the opposition o&red by the public 
officer or the civil party to the discharge of the party accused, 
when it has been ordered by the judges depremQre instance. This 
chamber deliberates in secret, to the exclusion even of the procu^ 
reur geniraly the greffierf ihe party accused, and the witnesses. 
The party accused has, generally speaking, sdll the remedy of an 
appeal to the Cour de Cdssatvon^ against the order for the trial 
of nis case before the Cour ^Assises. 

The Cours Royalesy until they have pronounced sentence in a 
case of accusation, have the power ea^ officio^ whether the cause 
has commenced or not, of ordering a criminal prosecution, calling 
for documents, and whatever is requisite for the furtherance of 
it. There have even been late examples of this power being 
exerdaed, as in the affair of the Ouvrard contracts. 

2a2 
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These eoints alio take cognisiiice of oeitiin prooeedii^ agaii^ 
jiutioef of the peace, inemben of the tribanalB de y i e mib r e tnsiance 
or de commerce^ in their jmisdictioii, and eren against their own 
members indiTidoaUy ; also against a whole tribunal de preadire 
inetanee or de eommereej if it is not for a crime punishable by 
forfeitore, or anv hidier penalty, for in that case the proceedings 
nrast be before tne Omr de Cascaium. If the suit arises ont of a 
cause pending before the Cour de CasMUwnjit cannot be tried by 
the Cour Roy ale. 

The Caurs Royales, like the Cour de Caseation^ eiemse a 
power of inspection, censure, and discipline over thdr own mem- 
bers and those of the Cour d'Assues; and, in case of n^Iect on 
the part of the tribunals de premiere instance to exerdse a similar 
power oyer themselves and th&r inferiors, the Cours Hoy ales have 
the same authority over the members of those tribunals, die justices 
of the peace, and the police judges within their jurisdiction*. On 
persons who, without precisely infringing the law, have been 
wanting in honour or delicacy, the court pronounces a penalty of 
simple censure, with reprimand or temporary suspension, sul^ect, 
however, with regard to the two last, to the approbation of the 
minister of justice. 

The advocates, greffiers^ and huissiers (whose duties will be 
aflterwards explained), and the other officers of the court, are 
subject to the same authority and discipline. 

The appearance of the parties in civil matters in the Cours 
Royales is by the attomies {avoues), a class of officers attached to 
the different courts, for the purpose of managing the proceedings, 
and whose intervention is indispensable to the prosecution of the 
suit. The number of these attomies is limited, and they may 
dispose of their places in the same way as the advocates of the 
Cour de Cassation^ and, like them, they are obliged to find secu- 
rity. The office of attorney in the Cours Royales is distinct from 
that of attorney in the tribunals de premise instance^ but their 
organization, &c. being nearly the same, we shall speak of them 
more at length in treating of the tribunals de premise instance. 

The advocates of the Cours Royales practise in all the courts 
except the Cour de Cassation^ where they may sometimes be 
admitted, particularly in criminal matters, to oner observations. 
The retaining an aavocate is optional on the part of the suitor. 
Their number is unlimited ; but no person can be admitted as an 
advocate without handing to the procureur gen6ral of a Cour 
Royale his diploma of licentiate of law, which must be roistered 
by the clerk of the court. Advocates are admitted at a public 
audience of the Cours Royales^ where they take the following 
oath :^ — << I swear to be faitliiul to the king, and to obey the con- 
stitutional charter, to say and publish, nothing as counsel contruy 
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to the laws, to the regulations that may be in force, to public 
morals, to the safety of the state or to the public peace, and never 
to forget the respect which is due to tne public authorities.^ 
Every year, at the opening of the courts, this oath is again admi- 
nistered to the advocates. 

The advocates were divided by the late Garde des sceaux, de 
Peyronnet, into the three following classes : — 

1. Avocai stcLgiarCy or those who, on leaving the university, 
are bound to keep a term of three years, which consists in attending 
on the sittings of the courts, &c. 

2. Advocates attached to the Coura Royalesy or those who, 
after having kept their term, reside and practise in these courts, 
and are consequently upon the Usts. They are not allowed to 
practise out of the jurisdiction of the Cours Royales, without the 
consent of the first president and of the Garde des sceauof, a regu- 
lation made by M. de Peyronnet. 

3. Advocates attached to the tribunals de premiire instance^ 
viz.. those not residing in a town which is the seat of a Cour Royale. 
By M. de Pejrronners regulations, they are only allowed to plead 
b^ore the tribunal de premiire instance^ the Cour d'AssiseSf and 
the other tribunals of their department. 

It is the duty of the advocates of the Cours Royales to give 
gratuitous advice to the poor. From among them and the attomies 
are chosen the official defenders of prisoners, &c. 

They have a disciplinary council, as have also the advocates of 
the tribunals de premiere instance, in those places where their 
number amounts to twenty ; but where that is not the case the 
functions of the council are discharged by the tribunal itself. The 
president of each disciplinary council has the title of Batonnier. 

The advocates sometimes perform the duty of assessors to the 
jud^s. In case of an equal division of votes, they are called in to 
decide. They are likewise liable to serve on juries ; and, lastly, 
they may be called upon to make up the number of judges in the 
tribunals de premiere instance. 

The proceedings before the Cours Royales are, with a few 
exceptions, the same as before the tribunals de premiere instance. 
The rules are laid down at great length in the Code de Procedure 
CivUef to which must be added various regulations which cannot 
be more particularly noticed in this place. 

The appeals in general suspend tne execution of the sentences 
appealed against, unless the inferior courts have ordered execution 
to issue provisionally, notwithstanding an appeal. The court may 
even, in some cases, issue an injunction staying the provisional 
executiooi. 

The appellant to the Coiir Royale, in civil matters, who has 
judgment against him, is fined ten francs. 
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TftlBUKALS DE FESMIXKE INSTANCE. 



To every territorial district or sub-prefecture, of which there Bxe 
361, there is attached a tribunal de prendre i$istanoey except in 
the case of Paris, where the court serves for the whole department 
The sittings of these courts are held in the cafntal of each district. 
They are also sometimes called correctional tribunals for abbre- 
viation, their official title bdng tribunauw de premih^ instance^ 
even when they decide in matters of police* 

Each tribunal de premiire inetance is composed of firom three to 
twelve judges, without counting the supplementary judges ; the 
tribunal of the department of the Seine alone has forty-two judges, 
including its president and vice-presidents. The supplementary 
judges are persons in each place, who, without having any rq^ular 
functions or fixed salary, replace for a time either the rq^ular 
judges or the public officers. They have no vote in the deKbe- 
rations of the court, except when it is equally divided, or when 
filling the place of one of the judges; but they have a right of 
being present at all the audiences, and of delivering their opinion. 
These judges, like all the others, are nominated by the king, and 
are irremoveable. 

No person can be nominated a regular or supplementary jud(^ 
of a tribunal de premiire instance until he has completed hu 
twenty-fifth year ; he must also be a licentiate of law, and have 
practised at the bar two years as an advocate, or have been an 
attomev ten years. The president must be at least twenty-seven 
years old. 

A body of juges auditeurs was also created by Bonaparte, 
similar to the conaeiUers aUditeurs mentioned in speaking of the 
Cours Royales. They are nominated by the king, and may be 
despatched to the different tribunals of the kingdom, where, at the 
age of twenty-five, they discharge the same fimcUons as the other 
judges, and, in case of absence or other detention, are called to 
supply their places in preference to the supplementary judges. 
Under twenty-five years, they have only the nght of giving their 
opinion, without having a voice in the judgment, but wej may be 
nominated at the age of twenty-one, after keeping a term of one 
year as an advocate. They have no sahury, except when they are 
performing the duties of a judge or a public officer. 

This institution oi juges audUeurs, so contirary to the inde- 
pendence of the courts, was perfected by a royal ordonnance, 
under the ministry of M. de Peyronnet ; and these judges, who 
originally might only be added to tribunals of less than four judges, 
arc now attached indifferently to all the tribunals de premiire 
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instance. It is not known, however, what use the mmistry have 
made of this power. 

The head of a tribunal bears the title of president, and the 
judges who preside in the diiferent chambers where the tribunals 
are divided in that manner have the title of vice-presidents. At 
Paris there are as many vice-presidents as chambers ; but in all 
the other courts there is no vice-president to the chamber to 
which the president of the tribunal is attached. 

The salary of the president is the same as that of the judges, 
with an Edition of one half, except in some towns, where it is 
fixed; as, for instance, at Paris it is 16,000 francs; at Lyons, 
Bordeaux, Marseilles, and Rouen, 6,000 francs ; at Lille, 
Nantes, and Toulouse, 4,200 francs ; and at others as low as 
3,000 francs. 

The salary of the vice-presidents is one-fourth more than that 
of the judges. 

The salary of the judges varies from 1,250 to 3,000 francs, 
according to the situation of the court, except at Paris, where it is 
6,000 francs. These salaries are of course subject to the same 
deduction as the others, and one half is distributed, or held to be 
distributed, in fees for attendance. These judges, as well as their 
widows and orphans, are entitled to proportionate retiring pensions. 

The tribunals de premQre instance cannot proceed without the 
presence of three judges. Those which are composed of only 
three or four judges, and three supplementary judges, only form 
one chamber ; those which have seven or eight regular judges, 
and four supplementary, are divided into two chambers—one of 
which hears me civil causes, and the other the police business. 
Those which have a greater number of judges are divided into 
several civil chambers. The tribunal of the department of the 
Seine is divided by its peculiar organization into seven chambers, 
two of which, the sixth and seventh, take the police business 
(fiscal and other). When circumstances reauire it, the king 
has power to create temporary chambers, which are composed at 
any of the diflerent classes of judges belonging to the court. 

£ach chamber must be composed of at least three judges, and 
not more than six. When the chamber is equally divided, another 
person is called in, either a judge, juge atidiieur^ supplementary 
judge, advocate, or attorney, in the order of precedence, and the 
cause is then tried again. 

The president of a tribunal composed of several chambers may 
preside over whichever he chooses to attach himself to, which is 
generally the first. The other members^ are distributed among 
the different chambers, in such a manner that each judge sits 
alternately one year in each chamber. The supplementary 
judges arc included in this rotation, and are bound also to serve^ 



356 The Judicial Establiahmenis of France. [Nov. 

if necessary, in any other chamber besides that to which they are 
attached. At Pans only the vice-president sits two years conse- 
cutively in the same chamber. In tribunals composed of more 
than two chambers the rotation is regulated as in the Caurs 
RoyaleSf by a commission, subject to the approbation of the whole 
tribunal or the garde des sceaua. 

In case of the necessary absence of a judge, the requisite number 
is made up by taking in his place a member of anothi^r chamber, 
or one of the persons who, as already mentioned, may be called in 
when the court is equally divided. 

The tribunals which sit in the capital of each department, as 
"we have already hinted, have larger powers than tne tribunals 
of the other districts. The tribunals de premiere instance try 
all disputes respecting the jurisdiction of the Juges de paiof and 
de police in their districts. In civil matters, they hear, 

1. Appeals from the juges de paixy and even from the GOf^- 
eeils de prud^ homtnee, in those places where there is no tribunal 
de commerce, that is, when the causes aie not such as to be 
decided, without appeal, by those judges. 

2. Appeals from the decisions of amtrators, when the dispute 
is not dT such a nature as to justify an appeal to the Cour Royalej 
ihat is, in such causes as have been contested, and which, if diere 
had been no arbitration, would have been in the jurisdiction of 
the juges de paiv. If the appeal is without cause, the party is 
liable to a fine of five francs. 

3. All dvil causes not commercial, which are not within the 
jurisdiction of the juges de paiof, as well as all commercial causes 
m places where there is no tribunal de commerce. They have 
jurisdiction over these matters in the first resort, subject to an 
appeal to the Cour Rayale when the value of the subject-matter 
of the suit exceeds 1,000 francs in principal, or 50 francs per 
annum ; but when it is under that amount their decision is final. 
However, the trial of these causes, whether with or without 
appeal, must be preceded .by an indispensible preliminary, deno- 
minated preliminaire de conciliation, which consists in an obliga- 
tion on the parties, before commencing or defending a suit, to 
appear before the juge de paia (either of the domicile of the par- 
ties, or of the place where the subject of the litigation is situated), 
in order to be reconciled if practicable. If either of the parties 
refrises to appear, he is fined ten francs. The juge de paia then 
acts, not as a judge, but as an amicable mediator, and if he fails to 
bring about an agreement, he dismisses the parties to decide the 
matter in the regular course of law. This obligation is universal, 
except in causes where great despatch is required, or where the 
age or circumstances of the parties renders them incapable of 
managing their afiairs ; but it is to be. regretted that, in practice. 
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this paternal intervention of the jtiges de paix has neither the 
solemnity nor the beneficial result which might be wished. 

Certain revenue causes are of necessity taken before the tribunal 
of the capital of the department, as those relating to stamps and 
registration. 

These tribunals watch over the execution not only of their own 
decrees, like most other courts, but also of those of the tribunals 
de commerce^ when any difficulties arise. In these cases the 
presidents, on their sole authoritv, and without the concurrence of 
the other judges, may issue provisional orders, subject to anpeal to 
the Cour Royale^ and without prejudice to the merits of the case. 
This recourse to the tribunal de premiire instance is called a 
ref^rS. 

In criminal matters, in the widest acceptation of the word 
criminal, these tribunals hear appeals from the tribunals de simple 
police^ of which we shall sp^ak presently, and which are the courts 
that try contraventions^ or petty offences to which the law has 
awarded minor punishments, such as fines not exceeding fifteen 
francs or imprisonment for not more than five days. 

AU the tnbunals de premHre instance^ without distinction, have 
authority to decide in the first instance, upon accusations of 
offences committed within their territory. These cases, whether 
heard before or after appeal, are tried by them in the same way as 
by the Cour Royale^ without the concurrence of a jury. They 
are also invested with powers in criminal matters similar to those 
of a grand jury (jury d*accusation)^ with this difierence, that 
in certain cases their decisions are liable to appeal. The public 
accuser, or the parties prosecuting, may also, instead of summoning 
the person accused of a police offence directly before the tribunals, 
denounce him before the juge d^instruction^ of whom we shall 
speak shortly, who investigates the matter, and makes his report 
to the Chambre du Conseil of the tribunal de premiere instance. 
Each chamber of the tribunal can form itself into a chamber du 
conseily in order to hear the report of the juge d*instruction ; and 
if, upon this report^ the judges are of opinion that the act is a 
simple misdemeanour (contravention), the r rson accused is sent 
down to the tribunal de simple police ; if tne case is of a higher 
nature, the case is referred to the proper tribunal, leaving to the 
public accuser or the party grieved the right of appeal to the 
Chambre des mises en Accusation of the Cour Boyale against 
their decision. 

If the judges are of opinion that the act is not an offence, they 
declare that there is no case for prosecution^ but the other parties 
have still a right of appeal to the chamber of the Cour B4}yale. 

If, however, the judges, or even any one of them, should be of 
opinion that the act is such as to be punished by graver penalties. 
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the case is immediately sent up to the Chambre d* Accusation. 
Prosecutions for acts which come imder the denominations of 
erimesy in opposition to minor offences {nmples deliis or conira- 
iHm/ion^), must undergo the double examination of the Chambre 
du ConaM du tribunal de premiire instance^ and of the Chambre 
d*Accu9diion of the Cour Royale ; and the party accused has still, 
as we have seen the power of appealing to the Cour de Cassaiian 
against the decree of the Cour Royale. 

The juges d^instruction^ of whom we have just spoken, belong 
to the tribitnatuc de premiire instance, and form part of the num- 
ber of judges sitting on all cases, not excepting those in which 
diey have acted as juges d'instruction. They are two in num- 
ber, in tribunals divided into three chambers, and only one in 
those which consist of one or two chambers ; at Paris there are 
ten, besides four supplementary judges. They are appointed by 
the king, and their salary is one-fifth more than that of the other 
judffes. Their power is considerable ; with the exception of cases 
of migrant crimes (that is to say, which are actually committing or 
have just been committed), they alone, besides the Chambre du 
Conseilj and that des mises en accusation, have the power of 
issuing warrants of arrest or summons against the parties accused 
or the witnesses. In cases of flagrant cnmes, that is to say, when 
the party is pursued by hue and cry, or is found with the effects, 
arms, instruments, or papers in his possession, which render it 
probable that he is the offender or an accomplice, then if it be 
shortly after the crime has been committed, the procureur du rot, 
and the officers of police who assist him, may grant a warrant of 
arrest or summons. 

In matters relating to offences of the press, they alone have the 
power to direct the seizure of writings, printings, placards, draw- 
ings, engravings, paintings, emblems, or other instruments of 
publication. The proceedings being completed, the juges d*in- 
struction make their report to the chambers to which they belong; 
and they are obliged to render an account at least once a week of 
all the causes entrusted to them. In cases relating to the press, 
unless mthin thirteen days after seizure the Chambre du ConseU 
^ve their decision on this report, the seizure is at an end; and if 
It is only a case of delit, the action falls to the ground. It is to 
be regretted that the law contains no similar regulation for ordi- 
nary causes. 

The tribunals de premiere instance have also a power of in- 
spection and discipline over the juges de paLv and police, and 
over their own members. In case of neglect on their part, this 
power is exercised by the Cours Royales, which, in all these cases, 
decide without appeal. 

The proceedings before the tribunals dc premiere instance, in 
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dvil causes, are carried on by means of attomies. In criminal 
causes only the party claiming damages for the offence is obliged 
to have recourse to their assistance. No person can be appointed 
an attorney to a court de premise instance until he has com- 

Eleted his twenty-fifth year, attended a course of civil and criminal 
iw at an university, passed an examination before the professors, 
and brought their certificate of his capability. To be appointed 
attorney to a Cour Rayale, he must also prove his having served 
a clerkship of five years. The attomies, as we have abroad^ 
mentioned, are obliged to give security. Their number is h- 
mited, and their places are transferable like those of the advo- 
cates of the Cour de Cassation. They have a common purse and 
a chamber of discipline. Their charges are fixed by law. 

The pleadings before the tribunids de premiere instance^ in 
civil as well as in criminal causes, are carried on— 1. By the 
advocates of the Cour Roy ale; 2. By the advocates of the tri- 
bunal de premise instance residing in the department or district; 
and 3. In those tribunals where the number of advocates is not 
sufficient, by the attomies.* 

TRIBUNALS D£ COMMERCE. 

The number and the seat of the tribunals de commerce are not 
regulated by law ; the power of establishing them being Vested in 
the king whenever he tninks proper to comply with the request of 
the local authorities. The arroridissement or extent of their 
jurisdiction is not fixed or uniform, though in general it is co-ex- 
tensive with that of the tribunal de premiire instance of the 
district in which it is situated ; but, when there is more than one 
tribunal de commerce in the district of a tribunal de premiere 
instance, each has particular limits assigned to it. 

Each tribunal is composed of a president and at least two 
and not more than eight judges, without including the supple- 
mentary judges, whose number is proportioned to the quantity of 
business. 

The members of the tribunals are not nominated by the king, 
but only receive their appointments from him. They are not 
appointed for life, but elected for two years, and may be re-elected 
after an interval of one year. They discharge all their functions 
gratuitously. 

The presidents and judges are elected by fhe principal traders 
of the district, in general assembly. The number of these electors 
must not be above twenty-five in towns the population of which 
does not exceed 15,000; and in other towns one elector is added 



« Fm the regulations of the procccdingg see alio the Code de Procedure CivUe, 
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for every thousand inhabitants. The list of electors is drawn up 
by the prifet of the department, and submitted to the approbation 
or the. minister of the mterior. They ought to be selected from 
among the heads of the oldest houses, distinguished by their 
probity, their regularity, and their economy ; but in later times in 
these elections, as well as in others of more importance, different 
motives have often prevailed with a corrupt admimstration. Even 
in Paris most shameful and ridiculous omissions have been 
remarked in the list of notables^ as these electors are called. Every 
trader, of thirty years of aee, may be chosen a regular or supple- 
mentary ludge, provided he has been carrying on business with 
credit and respectability for five years, or has done so for the same 
length of time at some former period, and is not actually engaged 
in .any other business. The presidents must be forty years of 
age, and can only be elected from among the senior judges. 

The decrees oif the tribunak de commerce must be made by at 
least three judges, and the supplementary judges can never be 
called in unless to complete tnis number, l^en even in this 
manner the requisite number cannot be obtained, the tribunal is 
completed by merchants taken from the list of notablesj in the 
order in which they are inscribed, and answering in other respects 
to the qualifications required for the judges. 

At Paris the tribunal is composed of nine regular judges, 
including the president, and fifteen supplementary judges; it is 
divided into two sections, of exactly similar composition and 
powers. The cases which fall under the cognizance of these 
tribunals are as follow : 

1. All disputes relating to contracts and transactions between 
merchants, tradesmen, and bankers ; actions against factors, 
clerks, or servants, arising out of their conduct in the business of 
their employers; disputes relating to commercial transactions 
between all persons, such, for example^ as biUs of exchange, in 
which these tribunals may even order personal arrest. 

2. Bills issued by the receivers, payers, collectors, and other 
persons connected with the public revenue. 

3. Insolvencies, not including cases of rehabilitation^* 

The tribunals de commerce have cognizance of these causes 
without appeal, when the amount of the sum in dispute does not 
exceed 1,000 francs principal ; if it is above that, there is an appesJ 
from their decision to the Cours Royales. 

The tribunals de commerce also act as courts of appeal, in cases 
of disputes tried by the prud* hommes. 

In commercial actions, even before the civil tribunals^ the 
priliminaire de conciliation is dispensed with. 

» Vide ante, Cvur Royaky f, 360. 



1832.] The Judicial Establishments of France* 361 

^ The proceedings before the tribunals de commerce are carried on 
without the assistai^ce of attomies. Even advocates are not 
allowed to plead without a special authority. In some towns, the 
great number and importance of commercisd causes have given rise 
to a JBcparate class of advocates, who are called agrees pris les 
tribunauof de commerce, but who have no other legal or official 
character; Their places, however, are bought, and are transferable, 
but without requiring the approbation of the king. In actions of 
great importance it is customary to have recourse to the i*ssistance 
of the advocates of the Cours Royales, or of the tribunals de pre- 
midre instance. 



JUSTICES DE FATX AKD TRIBUNALS DE SIMPLE POLICE. 

JUSTICES DE l^AIX. 

Th^re is in France sl justice de paiw for each canton, or, rather, 
canton and justice de paix are synonymous terms, signifying the 
same territorial extent and boundary. However, in towns of more 
than 100,000 inhabitants, such as Paris, and not divided into 
cantons, there is a tribunal ot justice de paix for each municipal 
district {arrondissement). In other departments, each sous-pri' 
fecture, or district, is divided into several cantons. The total 
number cS justices de paiiV in the kingdom is 2,910. 

Each court of justice depaix is composed of the juge depaix 
and his greffier, or clerk ; and there are also two supplementary 
judges, appointed to take his place in case of absence or accident. 

These ma^strates are nominated by the king, and are removable 
by him. No person can be appointed until he is twenty-five years 
of age, the only condition required ; but the place is incompatible 
with that of maire or adjoint, greffier^ secretary of the maire,. &c 
However, in communes of less than 4,000 inhabitants, the maire 
or adjoint may also be supplementary juge de paiw. The salary 
is at Paris 2,4iM) francs, and in other towns and commimes from 
1,600 to 800 francs, besides certain sums allowed by law, according 
to a fixed table, for the discharge of certain functions* Their fixed 
salary is subject to the deduction of two per cent., like that of the 
other judges. 

The juges de paioo are at the same time both judges and public 
officers acting as mediators, arbitrators, and family protectors. To 
these different frinctions they also unite duties of an administrative 
nature, of which it is not necessary to give an account. 

As arbitrators, mediators, Sec, it is their duty, as we have already 
seen, to endeavour to reconcile the parties who are forced to appear 
before them previously to commencing or def ding a suit 

As family protectors, particularly of minors, absent persons, &c.» 
they take a part in and preside at the nomination of guardians^ 
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traste«i» ice. It is their office to put thor seals upon tbe efficts 
of persons dying, in which minors, or persons who are not present, 
are interested. 

In their judicial capad^, these magistrmtes take cognisance of 
the following civil causes, m which, if the amount does not exceed 
fifW francs, there is no appeal from their decision:— 

!• All causes en reini^;rande, that is to say, suite rdating to 
the possession of real property, brought by the parties who have 
been in peaceable possession by an undisputed title finr a year or 
more, provided the action is commenced within the year in whidi 
they are disturbed in their possession. They also decide disputes 
iflespectinff the removal of boundary-stones, injuries to lands, trees» 
hec^ges, cbtches, or other endosures, and encroachments on water- 
courses ; but these actions must also be brought befine them 
within die year in which the trespass is committed.. 

Sdly. Actions for repairs f^ the charge of the tenants of houses 
or fiums, or for indenmification daimed by them for beiiu; out of 
possession, when the right to the indemnity is not disputed. 

Sdly. Actions for tne payment of the wages of workmen, or 
arisinff out of the reciprocal contracts of master and servant. 

4tmy. Actions for damMes for slander or assault, when the 
parties do not seek redress trom the criminal courts ; also actions 
for damages done by men or beasts to fields, firuits, and crops. 

5thlv. All other actions relating simply to piersons or moveables, 
the value of which does not exceed 100 francs. 

The appeals from the jugea de paix in all cases are carried 
before the tribunals de premHre instance. 

We shall presently have occasion to treat of the same persons 
as jiiges de simple police and officers of the judiciary police. 

Attomiejs are not required for the purpose of conducting pro- 
ceedings before the juges de paix^ whether in dvil or cnmmal 
cases. The parties tiiemselves may appear. 

TRIBUNALS DE SIMPLK FOLICE. 

The tribunals de simple police are composed either of the jage 
de paiao or of the mairej as juge de simple police. 'VYiejuge de 
paiw has a concurrent jurisdiction with the maire for flJl petty 
misdemeanors {contraventions) committed in his district or canton. 
A contra'oenUon is such an infraction of the law as is punished by 
this court with imprisonment for one to five days, and by a fine of 
from one to fifteen francs. The following matters are a^nisable 
by ihtjuge depaix alone, to the exclusion of the maire. 

1. Pettv misdemeanors committed within the principal com^ 
mune of tne canton, and in certain cases in the other communes. 

2. Certain descriptions of petty misdemeanors, such as slander, 
offences against the forest laws, prosecuted by individuals, &c. 
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3. AH such misdemeanors for which the party grieved claims an 
indefinite sum for damages, or a sum exceeding fifteen francs. 

All other misdemeanors are tried by the matre, concurrently 
with the juge de paix. 

The rules and details for the proceedings before the tribunals 
of simple police, are laid down in code d^instructUm crimineUe^ 
articles 137 ^o 178* 

Appeals are taken before the tribunals de premise instance. 

CONSEILS DE PBUD'* HOMMES. 

The jurisdiction of the prud'* hommes is over commercial and 
manufacturing matters. The councils are established by a royal 
ordonnancey at the request of the commercial or manufacturers^ 
chambers of the town in which the institution is desired. 

These tribunals are composed exclusively of tradesmen^ manu- 
facturers, master-workmen, and others working on their own 
account : they are elected at a general meeting of those classes, 
and a third of the whole body is renewed every year, the same 
members being, however, re-eligible. Their services are entirely 
gratuitous. 

Their office is to reconcile, or, if necessary, to try the petty 
diffisrences and disputes which arise daily between the manufac- 
turers and workmen, masters, journeymen, and apprentices, be- 
longing to the same trade as the judges. 

They decide, without appeal, to the amount of one hundred 
francs; but above that sum there is an appeal from their decision 
to the tribunal de commerce^ if there is one within their jurisdic- 
tion, otherwise to the tribunal de premiere instance. 

The proceedings before them are extremely simple, being con- 
ducted by the parties in person, ore tenus, and without the inter- 
vention of attomies. 



MINISTERS PUBLIC AND OFFICIEBS DE POLICE JUDICIAIRE. 

The class of ma^strates denominated procureurs generauwy 
avocats generauwy suhstituts du procureur gSn^aly procureurs 
du roiy and suhstituts du procureur du roi^ are included under 
the general denomination of officiers du ministere public. The 
only civil tribunals in which the officers of the rmnisth'e public 
practise are the Cour de Cassation^ the Cour Royale^ and the tri- 
bunal de premOre instance; the tribunauoB de commerce^ the 
justices de paix^ and the conseUs de prud" hommes have no simi- 
lar officers. There is a procureur geniral and six avocats ginS- 
rauw attached to the Cour de Cassation. Each Cour Royale has 
a procureur general, assisted by a certain number of substitutes 
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and avocata gSneratsof. Eacb tribunal de prefniire instance has 
a procureur du roi^ and one or more substitutes. 

The functions of die miniatire public^ in the Caure d'AssiseSj 
are performed in those departments where there is a Cour Royale 
by toe procuretMT general or his substitutes, or avacatsgSnSraiiw; 
in other departments by the procureur du roi of the district in 
which the Cour ^ Assises \s sitting. The counsellors and juges 
auditeurs are also sometimes called upon temporarily to take the 
place of the officers of the ministire public. 

In the Cour des Pairs the officers of the ministere public have 
been hitherto specially appointed in each cause. 

In the tribunals of simple police, the functions of the ministire 
public are discharged by the commissaires de police^ or by the 
maires or adjoints^ who, as we have seen, are both administratiYe 
and municipal officers. 

The military and maritime courts have als^ their officers for the 
discharge of these functions. 

The procureurs g6nSrauw, avocats g&n4raux^ &c., and, gene- 
rally speaking, all the officers of the ministere public are nomi- 
nated by the king, and removable at his pleasure. The salary of 
the procureur g^nkrp/aai i& the same as that of the first presi- 
dents ; that of the avocats generauw and procureur du roi is 
generally about the same as that of the presidents of the chamber 
or tribunal ; and that of the substitutes the same as that of the 
counsellors or judges. The same deduction is made from these 
salaries as from those of the judges. 

No person can be appointed to these offices in the Cour de Cos- 
sation^ the Cours Royales, or the tribunals de premiire instance, 
unless he is a licentiate of law, and has practised two years at the 
bar. A procureur giniral must be tnirty years of age; an 
avocat geniral^ a procureur du roi^ and a substitute for a procu- 
reur giniral^ twenty-five years ; and a substitute for a procuretbr 
du roi twenty-two years old. 

The functions of these officers in civil matters are limited. 
They have certain powers in the case of minors, and other persons, 
who may be incapable or absent. They may also interfere in 
cases of decided lunacy ; and in cases of bigamy or legal incest 
they may promote proceedings for the purpose of having the mar- 
riage declared invalid, or the parties separated. 

If it comes to their knowledge that a judgment has been given 
contrary to law, or that a court has exceeded its powers, and none 
of the parties have appealed within the time appointed, they may 
carry tne judgment before the Cour de Cassation^ for the purpose 
of its being annulled. 

But it is principally in criminal matters that these officers are 
the guardians of public order, and of the execution of the law. 
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They act not only as the public accusers, for the repression of all 
crimes, offences, and misdemeanors, but as officers of judiciary 
police, whose duty it is to search after, and collect, proofs prepa- 
ratory to a prosecution. This ofiSce of collecting evidence is per- 
formed by the procureurs du m, under the superintendence of 
the procureurs g^nerawe; and they are assbted by i^ejuges de 
paiofy the officers of the gendarmerie, the commissaires de police^ 
the maires and bailiffs (adjoints). The superintendence of the 
procureur g&niral of a Cou/r Royale extends over all these func- 
tionaries, and even to the juges dHnstruction. 

Those offences which are denominated dilits may be prosecuted 
before the tribunals de police correctionelle, either on the direct 
prosecution of the ministire public^ or by petitioning the juge 
dHnstruction, who then reports the case to the Chambre du 
Conseil. Graver offences, on the other hand, which are termed 
crimes, cannot be proceeded against until after preliminary inform- 
ation, an order of the Chambre du Conseil, and a decree of the 
Chambre des mises en accusation. 

Except in cases of flagrant crimes,* or at the request of the 
head of a family for crimes committed within his house, the officers 
of the ministire public have no power of issuing summonses for 
appearance, or warrants for arrest before judgment, but must peti- 
tion the juge d'^instruction to issue them. 

The officers of the ministere public have the power of a,ppealiDg 
against the decisions of the criminal courts, when necessary, with 
the delays and forms prescribed by the law. They may also apply 
to the supreme court to fix the jurisdiction of judges, to remove a 
cause from one court to another, on legal ground of suspicion, &c., 
or they may, if they think proper, oppose applications made by 
other parties for those purposes. 

It 18 also their duty to see the decrees and judgments of the 
criminal courts executed. In case of misconduct in any of those 
offices, they are reminded of their duty by the procureur general 
of the district, and a report is made to the Jiiuister of justice, who 
either sends down the necessary injunctions through the procureur 
general, or summons the offenders to his own presence to give an 
account of their conduct. 

The tribunals depremih'e instance moy denounce to the procu- 
reur general the officers of the ministere public acting in their 
own courts, or in the tribunautV de simple police of their district ; 
but the Cov/rs Royales and Cours d" Assises lay their complaints 
against their own officers directly before the minister of justice. 

The officiers du ministire public, on the other hand, may peti- 
tion the presidents of the different courts to exercise their disci- 

* See nntey p. 358. 
VOL. ITT. — JU. 2 B 
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plinaiypower over those judges who act in a manner derogatory to 
their office^ No decision, however, can be given in matters of 
discipline with rq^aid tp their own members, until the party 
accused has been heard, or at least duly summoned, and the pra^ 
cureur general or royal has given his opinion in writing. This 
officer is also bound to render an account of the decision to the 
minister of justice. 

The conciuct of the other officers, such as the attormesj greffiers^ 
huissiersy &c. is also subject to the inspection of the officers of the 
ministire public^ who may require the courts to inffict the disci- 
plinary punishments, and forward the dedsiona to the minister, 
with tneur observations. 

The officers of the ministire public also exercise a superin- 
tendence over the laws and internal regulations of the different 
courts. Thus it is the special duty of the procureurs g6n6rauaf 
in the Coura Rovalesy and of the procureurs du roi in the tri- 
bunals de premiere instance^ to see that the laws and regulations 
of the court are properly enforced ; and when they have any ob- 
servations to make on these points, the presidents are bound to 
summon a general assembly upon their demand. 

Every year, at the opening of the cour^, the officers of the 
ministere public deliver a discourse on the observance of the laws 
and the maintenance of discipline. They remind the advocates 
and attomies of their respective duties, iand express their regret at 
the losses sustained by the bar in the.course of the year. 

The first Wednesday after the opening, all the chambers of the 
Cour Royale are assembled in the council chamber, and the 
procureur g4neraly or an avocat gen&aly in his name, delivers a 
discourse on the manner in which justice has been distributed in 
the preceding year within the jurisdiction of the court, pointing 
out the abuses which may have arisen in its administration, and 
proposing those amendments which he thinks necessary, coirfbrm- 
ably to the laws. The court is bound to deliberate on these pro- 
positions, and the procureur general transmits to the minister of 
justice a copy of his discourse, and of the orders which have been 
made in consequence. These discourses, from the circumstance of 
their being dehvered on a Wednesday are called Mercuriales. 

The orncers of the ministire public are the medium of commu- 
nication between the courts of justice and the government. It is 
the office of the procurewr du roi^ every six months, to draw up a 
statement of the number of cases in the preceding half year, dis- 
tinguishing those that were tried and those that remained unheard, 
with the cause» of the delay in the latter case. This statement is 
sent to the procureur general^ who forwards it to the minister of 
justice, with his observations, and who also draws up, and sends 
in, a simUar statement of the business of his own court. 
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It 18 the duty of the grejjkrs also, as we shall shortly see, to 
send m simUar reports ; and these are the materials of the state- 
ments with regard to the administration of justice, which the 
ministers have at last, within these two or three years, thought it 
right to publish. 

GREFFIEB8. 

The greffiers are officers appointed to keep the rolls and lists of 
the courts, and to give copies of thejudgments. In the Cour de 
Cassatiofiy and each of the Cours Aoyales^ there is a greffier en 
chefy and in each tribunal de premiere instance^ de commerce^ 
said JtMtice depaix^ a greffter and several clerks. The duty of 
the greffier in die Cours d" Assises is performed by the greffiers of 
the Cours Royales or the tribunal de premiire instance. The 
same officers, in some other courts, have only the title of secre- 
taries. 

The gfeffvers are nominated by the kin^, and have the appoint- 
ment of their own clerks. Their situation is srenerally transferable, 
in the same way as that of the advocates of uie Cour de Cassatwn 
and the attomies. In the Ccmr de Cassation and the Cours 
Royales they must be licentiates of law, and have completed their 
twen^-seventh year; and in a tribunal de premiire instance, or 
of a justiee.de paidfff they must be twenty-five years of age. They 
are obliged to g^ve security. 

The government defrays the salary of the greffiers^ out of 
which they tire bound to pay their clerks or assistants, as well as 
all the expences of their office ; but they also receive certain fees 
for entries on the rolls, copies of judgments, &c. Their offices 
and registries ate pubUc, and they are obliged to furnish any 
extracts of the registries that are asked for, at a fixed rate. 

HUISSIERS. 

These are officers whose duty it is to serve notices, and to 
execute ju^ments in civil cases. Some are also selected to per- 
form the office of crier, calling on the causes, and preserving 
order in the courts or audience, from which they derive their name 
of huissiers audienders. 

They are nominated in general by the king, and their situations 
are transferable. No person can be appointed until he has com- 
pleted his twenty-fifth year, nor unless he has served two years 
with a notarv, attorney, or huissier, or three years with a greffier 
of a Cour Moyale, or a tribunal de premiere instance. They must 
give security. 

They have no salary, but are allowed certain fee3 upon the dif- 
ferent services which they perform. 

2b2 



366 The Law iffArrett. [Nov. 

They make^ among themadves, a oommon pnne, to which each 
contributes a small portion of his emoluments, and they have a 
chamber of ^«*ipii«M»j and aie also subject to the superintendence 
of thdr lespectiTe courts. 



aet. III.— the law of arrest. 



Fourth Report made to his Majesty by the 
appointed to inquire into the Practice and Proceedings of the 
Superior Courts of Common Law. 

When Captain Booth, as we are informed by Fielding, told Mr. 
Bondum, the bailiff, that by the old constitution of England he had 
heard that men coidd not be arrested for debt, tUb baihff answered, 
'< That must have been in very bad times, because as why,^' saya 
he, *^ would it not be the hardest thing in the world if a man could 
not arrest another for a just and lawful debt? Besides, sir, you 
must be nustaken, for how could that ever be? Is not liberty the 
constitution of England ? well, and is not the constitution, as a 
man may say, whereby the constitution, that is, the law and liberty, 
and all that "^ 

Such was the opinion of Mr. Bondum, the bailiff. The Commpn 
Law Commissioners, in the appendix to their Fourth Report, have 
published, in about six hunched closely printed folio pages, no in- 
considerable mass of similar evidence. 

The Report itself is in spirit and in principle excellent, yet 
it wants method, and, though short, might, with much advan- 
tage, have been made shorter. The same positions are twice and 
tlu^ce repeated, as if it had been thought necessary that each of the 
Conunissioners who signed the Report should septarately pronounce 
them. Then the reader is hurried from one topic to another with 
a confusion which ought not to occur in so elaoorate a document, 
and when he thinks an objection answered or an argument con- 
cluded, is startled at its re-appearance where he had no reason to 
expect iti — But these are pardonable errors. 

We shall endeavour to eviscerate from the body of the Report, 
and arrange in something resembling order, the arguments on both 
sides of the question, as tney may be gathered from the statements, 
of the Commissioners ; we shall then notice their recommendations^ 
and add a few remarks on the *^ Supplementary Paper.**^ It 
should be observed that these arguments m strictness relate to the 
subject of arrest on mesne process, but that, in fact, they are 



1832.] The Law of Arrest. 369 

applicable also, in most cases, to the question of arrest in 
ewecuHon. 

It must be understood that the Report bears only the signatures 
of Mr. Pollock, Mr. Starkie, Mr. Evans, and Mr. Wightman ; 
attached to it ; Mr. Serjeant Stephen dissenting from it, and add- 
ing a separate report of his own, under the title of a ^* Supplemen- 
taiy Paper.*" 

1. Tne first and most plausible argiunent in favour of the pre- 
sent law is, that the fear of arrest operates to induce debtors, m>m 
dread of imprisonment or exposure, to pay the debt without resort- 
ing to any further process ; and that to deprive creditors of this 
ai^antage would be productive of great mischief. 

Upon this question the evidence collected by the Commissioners 
is very contradictory. Those who are in the habit of suing out 
bailable writs, and who find that the captured debtor settles the 
action, of course attribute the happy result to the arrest ; while 
others, whose practice it is to proceed by serviceable process only, 
discover that tney can attain, by their own means, the same end. 
After all, it is a question of fact, whether in proportion to the 
number of writs issued, more persons settle the action immediately 
on baQable than on serviceable process. Now from the official 
return before the Commissioners, it appears that, on an average 
taken from 256,901 actions commenced by serviceable process, 
nearly one half are settled on service, without any appearance 
entered ; while on an average taken from 26,650 writs commenced 
by bailable process, not 077-6 in six of the defendants pays or settles 
in the first mstance, but either cannot be taken, or is carried to 
gaol, or gives bail to the sheriff. So much tar facts. 

Where a man is arrested, he is either able to pay the debt or he 
is not. If he is able, the commencement of a suit against him 
and the certainty of the accumulation of costs are a sufficient 
inducement to pavment, in all ordinary cases, without an arrest. 
If he is unable, tne arrest is in no way beneficial to the creditor ; 
it merely gratifies his disappointed and vindictive feelings. Where 
the debtor has either money or credit, and is worth pursuing, the 
fear of imprisonment will not operate, because he can with ease 
procure bail. With regard to exposure, the effect of an action 
brought against him is very nearly the same, whether it be com- 
menced by bailable or by serviceable process. Where a man has 
neither money nor credit, it is surely a singular mode of enabling 
him to pay his debts to incarcerate him, and thus to preclude every 
possible chance of acquisition. 

2. It is said that the security of bail is an advantage to a creditor 
of which he ought not to be deprived. In some sense, so far as 
the appearance of the party is concerned, this is true ; but the 
advantage which the creditor regards is very different. His advan- 
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tage lies in the chance (and not a very remote one) of Acing the 
sheriff'y or the baily that is, of saddling those parties with the whole 
debt, in .consequence of some technical defect in the proceedings, 
wholly without reference to the non-appearance of the defendant. 
It is difficult to say upon what principle a creditor should be 
allowed to retain an advantage like this. But independently of 
this objection, which might he removed, the whole system of bail 
is iujunous and pernicious ; in entailing a most burthensome ex- 
pence upon the debtor, which he must discharge before he is 
allowed to defend the action. It gives rise to extortion and op- 
pression of every kind, and it is the fruitfiil source of the most 
notorious pequry. The propriety of requiring bail where the 
debtor is lixely to abscond is another question, upon which we 
shall touch presently. 

3. Even where the debtor is not solvent, the power of arrest is 
said to be efficacious, by procuring payment firom his friends. 

If the laws were made for nobody but creditors, this might be a 
very good argument ; and, upon the same principle, a law which 
devoted the debtor to the halter might be defended on the ground 
that his friends would come forward to save him from an ignomi- 
nious death. If it be proper that the debt should be paid, on 
default of the debtor, out oi the pockets of his friends, let a law 
to that effect be passed ; but let not a mischievous system be con- 
tinued for the purpose of obtaining a casual and infirequent bene- 
fit. The expectation that the friends of a debtor may thus be 
made answerable for claims upon him has also a pernicious efiect 
upon credit, inducing tradesmen to trust improvident persons who 
happen to possess good connexions. 

4. But It is said that, so far from the system of credit being 
bettered by the abolition of arrest, it would materially suffer, and 
be imuriously diminished by such a change. 

Whether, in fact, credit is in any degree affected, imless it be 
injuriously, as we have just stated, may well be doubted. That it 
is not difficult to be obtained in cases of small sums, for which the 
party cannot be arrested, furnishes a tolerably strong argument 
that it would not be withheld in transactions of a larger amount. 
From the evidence of bankers, merchants, and other persons in- 
volved in large commercial concerns, it appears that, in giving 
credit, the power of arresting the party seldom enters into their 
calculations. 

5. Assuming that taking jEtway the power of arrest would be pre- 
judicial to the creditor, it is said that it would also be prejudicial 
to the public, inasmuch as the creditor, to make VLp his losses, 
would increase the charge on the solvent customer. 

This argument proceeds upon an assumption, that the creditor 
would sustain a loss by the abolition of arrest. This we deny. 
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But, independently of this, the Commissioners are of opinion, 
that " the ready money price must always be the standard for 
estimating the credit price, and no solvent customer who deals on 
credit wiU give more than the reasonable credit price, estimated 
in reference to the ready money price and the period of credit 
allowed." 

The above are the principal arguments in favour of the present 
law, as we find them scattered through the Report. We shall now 
proceed to state, in our own words, the principal objections 
urged by the Commissioners to the system of arrest upon mesne 
process. 

1. It is not imfrequently abused to the worst purposes. They 
state that not only from their own experience, but from the com- 
munications made to them, they have reason to believe that 
arrests are by no means unfrequent where no debt is due. << One 
instance of such abuse may be cited, where a mother was arrested 
by her son for a sum of 2,000/., for the purpose of frightening 
her into an unjust settlement ; another instance of a similar nature 
occurred lately, where a son arrested his own father for a large 
amount where nothing was due. In another instance, an uncerti- 
ficated bankrupt arrested all his assignees to the amount of 
40,000/. In another case, a party was held to bail for the sum of 
14,000/., by the mere trick of a prisoner confined in the Fleet for 
debt. Cases of great oppression have frequently occurred, where 
foreigners have been held to bail to a large amount, or thrown into 
prison from an inability to procure bail. Complaint has been 
made by the Consul of the United States of America in the port 
of Liverpool, that the masters of vessels are exposed to shameful 
impositions and extortions by arrest at that port for pretended 
debts; and that the abuse had become quite intolerable to masters 
of vessels from that country.''^ To the instances of oppression 
mentioned by the Commissioners we may add the following, 
which occurred a few years since in a sea-port town. The captain 
of a Brazilian vessel, who numbered amongst his crew several 
able-bodied negroes, the property of his employers, being appre- 
hensive that on his reaching the English port these men would 
take advantage of their situation, and, under the protection of the 
English law,.escape from their servitude, resorted without scruple 
to the convenient remedy which the law of arrest afibrded. Havmg 
sworn nine affidavits of debt, in each of which he stated that the 
wretched slave was indebted to him for money lent, he prpcured 
process to be issued out of a local court, under which the negroes 
were immediately seized on board the ship, and conveyed to the 
gaol of the borough. Here they were to lie until the vessel was 
ready for sea* At the expiration of a month, the captain, having 
disposed of his cargo, went to search for his crew in the place 
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where they had been so safely deposited. Accompanied by his 
attorney, and a number of ruffians, for the purpose of seizing the 
men as they quitted the walls of the prison, he presented a dis- 
charge, in all the suits, to the gaoler, and demanded the release of 
the prisoners. An objectiion, however, now arose not usuaUy taken 
on such occasions ; the defendants with one voice declared their 
determination not to quit the prison, well knowing that once with- 
out its walls they should be again consigned to their bbnda^. 
Their fellow-prisoners protested that they should not be earned 
away by force, and the gaoler, with hiudEible humanity, refused 
to render any assistance to the disappointed plaintiff who was 
thus compelled to quit his prey. An inquiry having been insti- 
tuted by some persons, to whose ears these facts had come, the 
men were set at liberty, and the captain sailed without his debtors, 
happy in having escaped a criminal prosecution.* 

Even where there is a debt actuallv due, the process of arrest is 
frequently abused. ^* In numerous mstances,^ say the Commis- 
sioners, *' the practice is capable of being abused, and we believe 
is abused, for malicious purj>ose8, by arresting the debtor on a 
sudden, without previous notice, and when he is not likely to be 
prepared with ban, or at such a place or season that he cannot 
possibly obtain his discharge without considerable delay or expence ; 
or where, under the peculiar circumstances, an arrest is likely to 
be very prejudicial. These abuses are, we have reason to beheve, 
very common in cases of bills of exchange^ which are often 
bought up by persons who make a trade of it, and who, as a mat- 
ter of course, when such bills become due and are dishonoured, 

* How common such pracdoes as these are appears fh>m the following extract from 
the Morning Herald : — ^ 

^ Crimping. — Dalton, DriscoU, and others, who were found guilt^at the last Old 
Bailey sessions of forging seamen*s wills, form part of a numerous gang of crnnpa» 
who have been for some years plundering the poor sailors in the em^ojment of the 
East India Company. There is now in Whitecross-street prison an unfortunate sea- 
mata at the suit of Dalton, who has sworn a debt of 20/. against him, for refusing to 
allow Dalton to receive his wages, and to lodge at Dalton*s house, where he and some 
of his messmates had been previously robbed. An application is now in progress to 
the Court of King*s Bench for his discharge, on the ground of Dalton being a convicted 
felon. A few days ago a young sailor, a native of Scotland, who had been absent from 
his country nine years, was arrested by a crimp for 2R and lodged in Whitecross-street 
prison. The sailor's mother had sent his sister from Kirkaldy, beyond Edinburgh, to 
London, to receive him upon his arrival, ahd the sister very prudenUy took possession of 
his wages, which amounted to upwards of 20L The crimp, whose plan was defeated 
by this precaution, swore at once to a debt exceeding the sum, and fixed the lad in gaol. 
A Scotdi gentleman, upon being informed of the transaction by the sister, employed 
Mr. Broughton, an attorney, who paid the crimp 5/. for the discharge from the debt. 
The system pursued by the majority of the crimps with those sailors whom they prevail 
upon to lodge with them is this : — They give to the sailors a constant supply of gin, 
and actually ship them off for fresh voyages bc^re they regain their senses, and without 
a farthing in their pockets. About twelve months ago several seamen, who were 
locked up in Whitecross-str^t prison, obtained their discharge in consequence of the 
publication of their cases, which were attended with similar circumstances.*' 
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immediately arrest all the parties to them. The buyers of such 
bills, for ODvious reasons, usually employ their own confidential 
bailiffs, and the bailiffs themselves are m some instances connected 
with money lenders, who supply relief to debtors in difficulties on 
terms which serve but eventually to plunge them deeper into 
distress.^ 

2. The unprisonment consequent upon arrest is prejudicial. It 
is prejudicial both to the debtor and to the creditor. When it 
ceases to be an instrument of duress, its consequences are unmixed 
evil. A man struggling with misfortunes is i^rrested, and sent to 
prison ; means of satisfying the debt he has lic^i^e, and he in vain 
endeavours to procure bsul: his only chance of retrieving his 
affairs was in his personal superintendence tjf, them, and in his 
unremitting diligence. Here, then, at once is the termination of 
his hopes ; the ruin of himself and of those dependent upon him 
is consummated ; and poverty, disgrace, and captivity, are his 
portion. And what is the place to which a man like this is con- 
veyed ? A dose and crowded prison, probably fatal to his health, 
but still more fatal to his moral habits. Within its walls he must 
remain, not to work out the demand of his creditor, but in loath- 
some idleness to ^ratify his vindictive feelings. Day after day he 
sees the convicted felon leaving its walls freed from imprisonment, 
but the hour of his own liberation is as far distant as ever ; till at 
last either his creditor, weary of vengeance, releases him from his 
bondage, or death affords a more effectual relief. 

But in what manner does the imprisonment of the debtor affect 
the interests of the creditor ? The debtor either has the means of 
satisfying the debt or he has not. If the former, those means 
ought to be made immediately available to the creditor, who ought 
not to be compelled to adopt the circuitous proceeding of forcing 
them from his debtor by the terrors of a prison. And even those 
terrors are often exerted in vain ; the hardened and fraudulent 
debtor choosing rather to endure the restrictions of a gaol than to 
part with the property which he has no right to retain. But what 
IS the benefit to be derived by the creditor from enclosing within 
the walls of a prison a man from whom that process must fail to 
extract a single shilling ? Were he suffered to remain at large, 
some chance at least there might be of his being, in the course of 
time, enabled to defray the demand upon him, while, at the same 
time, his exertions would not be lost to his family ; but, shut up 
within the walls of a gaol, his life and his labours Are lost to his 
creditors as well as to nimself. 

The absurdity, nay, the wickedness of thus immuring like cri- 
minals men whose misfortunes are frequently their only offences, 
did not fail at last to press upon the attention of our lawgivers ; 
and a system has been established, which, though it has in seme 
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degree mitigated the evil, is in principle highly objectionable. 
The Insolvent Law does, it is true, reEeve the debtor ftom his 
imprisonment upon the surrender of his property ; but before this 
rehef can be eflected, much of the mischief which the practice of 
arrest produces may have been accomplished. If it be desirable 
that, in addition to the cesrion of his effects, an insolvent debtor 
should sustain some personal punishment, — a position which it 
would be difficult to establish — ^why is it that all traders^ by whose 
failure much more distress is caused than by the insolvency of the 
former class of persons, are exempted from any such infliction, 
and are allowed to preserve their personal liberty upon the surren- 
der of their effects ? The operation <^ the Insolvent Law, in 
affording relief to the honest debtor, is thus stated by the Com- 
missioners :— • 

'' In the first place, so far is the present law from giving relief to 
the honest but unifortunate debtors, tbit it leaves them exposed to nearly 
all the evil consequences to whidi they were liable before its introduo* 
tion. An imprisonment of two or three months, or even of shorter 
duration, is usually quite adequate to the ruin of a trader, in morals, as 
well as credit and character. His habits of honest industiy are inter- 
rupted ; his connexions in business, profession, or trade^ broken off; his 
family left destitute : he is compelled to associate in idleness with the 
dissolute and depraved; and after having been almost compelled to apply 
a part of his creditors' property to obtain his liberty, — with contaminated 
morals, broken spirits, at all events with a stigmatized character, — ^he 
is turned adrift upon society, but too often for no other purpose than, for 
want of honest employment, to put in practice the lessons which he has 
learned at the school whidi he has just ledFL" 

We may here observe, that the Commissioners have entered at 
some length into the subject of insolvency and bankruptcy in con- 
nexion with the present state of the Insolvent Law ; but this 
affords so wide a field of discussion, and is in itself a topic of so 
much importance, that we shall defer the consideration of it to 
another opportunity. 

3. The expence attending the process of arrest is prejudicial. 
Not only is the expence which a debtor must incur before he can 
defend tha suit an unreasonable exaction, but in some cases it ac- 
tually compels him to submit to a demand which he has not the 
means of resisting. 

*^ It appears to us," say the Commissioners, '' that it is not consistent 
with reason, or with any principle of pplitical convenience,^ that a de- 
fendant should be compelled to pay so lam a price as the condition (in 
efiect) of resisting the plaintiff*s daim* The consequences are exceed- 
ingly burthensome, as we have alr»idy observed, when the debt is small ; 
and the money so paid is, as far as. the parties are concerned, absolutely 
annihilated, — whilst it is lost to the defendant, it is not gained by the 
plaintiff. 
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''Were a scale to be made of the average ezpenoes of puttiiiff in 
and were it to be enacted^ that every debtor, on arrest, who did not paj 
or settle with his creditor should either go to eaolor pay him the average 
price of liberty, as the condition of bemg aBowed to defend^ the law 
would probably be deemed to be harsh and unreasonable, bat in effect the 
present law is more so; in the one case the amount paid is wholly lost to 
both parties, in the other it would be applied to the benefit of one or. the 
other, or of both." 

The amount of expence under this system is. Calculated by the 
Commissioners at not less than 300,000/. a year, including the 
charges attending the arrest and imprisonment of the debtor, l^nds 
and recognizances of bail, proceedings consequent thereon, and the 
obtaining the discharge of the prisoner under the Insolvent Acts ; 
and exclusive of the loss sustamed from the inability of the per- 
sons imprisoned to prosecute their ordinary labours. 

4. The practice of arrest is mischievous in permitting a creditor 
to become the judge in his own cause. *^ The claimant in this 
instance, contrary to a salutary rule of law, is allowed to constitute 
himself the judge as well as witness in his own cause; and, by a 
singular inversion of the ordinary course of justice, is permitted to 
issue an execution against the bodv of the supposed debtor, m the 
first instance, without the imputation of any fraud, or even of any 
intention on the part of the alleged debtor to withdraw his person 
or his property from the claims of justice ; without any suggestion 
that payment has been demanded and refused ; and without any 
surmise that such a step is essential to the ends of justice, or ne- 
cessary for the security of the plaintiff.^ 

The Commissioners, thougn opposed to the system of arrest as 
it at present exists, admit the necessity of retaining it with great 
modifications. Where a debtor is about to abscond, it is not un- 
reasonable that his person should be subjected to restraint until 
the creditor has some security given for his appearance. The 
Commissioners, therefore, propose — 

That no one shall be arrested for debt, unless the plaintiff, or 
some one on his behalf, shall make oath that a debt to the amount 
of twenty pounds is due, and that he believes the defendant is 
about to abscond ; 

Or unless a iudge of one of the superior courts shall make a 
special order of arrest; 

That the party may be arrested either in the first step in the 
cause, or in any subsequent stage of the cause ; 

But that in all cases of arrest it shall be competent to the party 
arrested to apply to the court, or a judge, for relief. 

Connected with these alterations, the Commissioners recommend 
certain improvements in other branches of the law. 

'^ The mischiefs and inconveniences of which creditors chiefly com- 
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plain« and against which the power of aiiest is no eflSsctiial lemed^, maj 
be greatly aUeyiated, if not wholly removed— 

•« By proTidinff cheaper and nieedier means for the xecoTery of soch 
debts as are usu2ly the foundation of arrests; 

'* By providing that interest shall be recoverable upon all debts;, from 
the commencement of the action down to the time of execution; 

'* By enabling creditors to recover the full amount of costs reasonably 
incurred in prosecuting suits ; 

'' By affording cremtors a more summary remedy on written and par- 
ticularly mercantile securities; 

" By holding out inducements to debtors to make a cession of their 
property, at an early stage of their difficulties, for the benefit of creditors." 

With reeard to arrest in execution, the Commissioners propose 
that no debtor shall be liable to personal arrest and imprisonment 
on any judgment obtained against him, in respect of which he 
would be entitled to petition and obtain his discharge under the 
present insolvent law, provided he forthwith give security for 
making an immediate cession of his property for the benefit of his 
creditors, and for conforming in all respects with the insolvent law. 
But that, in order to prevent fraud, the creditors should be at 
liberty, as well after as before judgment, by a judge'^s order, under 
special circumstances, or upon an affidavit of belirf that the debtor 
intended to delay the creditor by absconding, to arrest his person ; 
it being competent for the debtor in such case to obtain nis dis- 
charge either by a judge^s order, or by putting in bail for his 
appearance, ana conformity with the insolvent law. They also 
propose that all property now distributable under the bankrupt 
and insolvent acts snould be liable to satisfy the claims of the 
judgment creditor, and that the imprisonment bf the debtor should 
not be held to be a satisfaction of tne debt. 

There are several other excellent suggestions in the Report, 
which we shall take an opportunity of noticing in another place. 

We shall now proceed to examine the separate report of Mr. 
Serjeant Stephen, who, not coinciding in the opinions of his 
brother Commissioners, Has stated his views in a '' Supplementary 
Paper,^ attached to the Report. It was with much regret that 
we found this gentleman dissenting from the judgment of his 
brethren. That he is an able and intellifisent man we well know, 
and the document before us is a proof ra his eliiborate industry. 
To what cause it is owing that he should haye been prejudiced 
in favour of a system which, in our judgment, is incapaole of any 
sound defence, we do not know, but we feel assured that th^ reasons 
ffiven in the supplementary paper will not carry that conviction to 
the minds of others with which' they seem to have impressed 
his own. He has stated his views in distinct propositions under 
the separate heads of arrest before judgment, and arrest after 
judgment. These we shall give in their order, accompanying 
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them with such observations as may seem necessary, with refer* 
rence to what we have already said on the subject 

''1st. If the power of arrest' before judgment be taken away^ the 
creditor will be much more frequently ddfeated by the absconding of die 
debtor." 

In cases where the debtor is likely to abscond, the other Com- 
missioners, as it has been seen, recommend the continuation of the 
power of arrest. This objection, therefore, falls to the ground. 

"2d. If the power of arrest before judgment be taken away, the 
creditor will be much more frequently defeated by the removal of pro- 
perty." 

In support of this proposition it is said that a fraudulent debtor 
often employs the interval between the commencement of a suit 
and the obtaining of judgment, in protecting the property from 
execution, by concealment, removal, or fraudulent assignment, 
and that the restraint of his person is a very powerful check upon 
all such machinations. So it truly is ; but upon what ground is 
it that we are to presume a fraudulent intention in all debtors, and 
upon what principle are we to imprison them for a stupected 
cnme ? Let the act of fraudently ddPeating an execution be made 
an indictable o£feiice, if that severity be necessary, but let the 
otknce be committed before the punisnment is inflicted. Certainly 
the scheme of imprisoning a whole class of persons, because some 
of them may possibly be inclined, if left at larse, to defraud their 
creditors, has no parallel in our own or any other code of laws. 

" 3d. If the power of arrest before judgment be taken away^ it will 
be much more frequently impossible to obtain payment without suit, 
and the attempt to recover payment by suit will be more frequently 
unsucoessfiilj and will be attended in general with more delay and 
ezpenoe." 

These positions are supported merely by a reference to the evi- 
dence of various persons, all of whom are of opinion, with Mr, Bon- 
dum, that an arrest is a very good thing. *^ The fear of arrest,^ say 
Messrs. Crosse and Co., soap makers, Hull, ^^ is a j^eat means of 
keeping a debtor attentive to the claims of his creditor, and if re- 
moved very considerable mischief and inconvenience would follow.'*^ 
** It is found that those who proceed quietly to arrest generally get 
paid,^ say Messrs. Brandrum, Brothers, and Co., *^ while the indul- 
gent creditor is too often left in the lurch.^ We are far from being 
convinced by a long series of such dicta as these ; and we have 
already taken the opportunity of stating that, as it appears from 
the official returns, the opinions of these gentlemen are not borne 
out by facts. Mr. Seijeant Stephen has indeed attempted to 
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overthiow the inferenoe which the other CommiwnmierB ha^e 
drawn from these returns, but, in our opinion, without success. 

''4th. If the power of arrest before jadgment be taken awaj, it will 
Hike the abolition of arrest in execution) encourage the rash uid £tau- 
dulent contracting of debt> and the dissipatkni 3[ the property out of 
which the creditor should be paid*" 

To this we reply, that the man who {^ves credit to a knaye* 
relying on the efficacy of a bailable writ, rests on a broken staffl 
The rash man never thinks of being arrested, and the fraudulent 
man imagines he can evade it. Is it pretended that there is no 
rash and fraudulent contracting of debts above fifty pounds ? In 
fact, it is the power of arrest itself which encourages *^ the rash 
and firaudulent contracdnff of debts,^ by giving a fuse confidence 
to the tradesman. Debts Uke diese are contracted by persons who 
have not the means of payment, and who, if arrested, would merely 
avail themselves of the insolvent law, and thus speediljr finee 
themselves from their imprisonment The only true secunty for 
tradesmen against this class of customers is that prudent circum- 
spection which will prevent the necessity of having recurrence to 
either bailable or serviceable process. 

Why abolishing the practice of arrest should encourage the 
dissipation of the debtor s property we do not clearly see. That 
imprisonment has firequently, ana in some d^ree always^ this 
e£fect, we well know. How many instances are there perpetually 
occurring, of men living in gaol, and subsisting, even luxuriously, 
upon the means which ought to be distributed amongst thdr cre- 
ditors ? And how does imprisonment operate to prevent the dissi- 
pation of property ? Will it not have the efiect of rendering the 
man, who was before ready to defiraud his creditori^ still more 
eager to efiect that object ? Against an unjust or improper deal- 
ing with the property, the true remedy is not the absurd and 
clumsy one of shutting up the debtor in the walls of a prison, bu 
the givinff all the facihties to the creditor which quick and cheap 
law affords. This would enable Imn to pay himself out of the 
property itself, and not leave him to the barren remedy of sdring 
the debtor^s person. 

We shall now, reversing the order of Mr. Serjeant Stephen^s 
argument, proceed to consider his objections to the abolition of 
arrest after judgment : — 

'' IM. If the power of arrest in execution be taken away, the creditor 
will be much more frequently defeated, by the conceidment of the 
debtor's property." 

The man who conceals his property will be ver^ likely also to 
conceal his person. If he has the fraudulent intention of removing 
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his efiects, is it probable that he will be deterred from putting it 
into execution mm the mere apprehension of the contmgency of 
an arrest ? If he be taken, the Insolvent Court is open to him ; 
and the more fraudulent he is, the better chance he imagines him- 
self to have of being discharged, and yet saving his property. But 
independently of these considerations, is the power of arrest a 
proper remedv* and properly applied, to prevent the concealment 
of effects.^ The creditor is the only judge of the propriety of its 
application, and he necessarily acts upon mere suspicion. This, 
as we have abeady observed, is contrary to all sound principles of 
jurisprudence. 

<'2d. If the power of arrest in execution be taken away^ the debtor 
without properly will have no inducement to make those eSEarta by whidi 
he now often succeeds in obtaining the means of payment." 

It is really an iiu^enious plan to shut up a man without property 
within the four.waUs of a prison, in order to enable him to obtain 
the means of payment! Persons of ordinary understanding 
would suppose that such a situation was not well calculated to 
increase the means of a man without property. But the object of 
imprisoning a man under such circumstances is not to procure the 
debt from him, for the creditor well knows that he cannot gather 
figs from thorns : the object is to compel the friends of the party 
to rescue faiim from the oreadful evils which a protracted imprison- 
ment occasions, by discharging this debt themselves. We have 
already observed upon the injustice and hardship of this proceed- 
ing, and we repeat the remark, that the hope of thus extracting 
(torn the purse of others the sums for which the debtor ought 
alone to be liable, is frequently the ground for ^ving an improjper 
credit. 

According to Mr. Serjeant Stephen, the only inducement 
which a man has to pay his debts is the fear of imprisonment. Is 
the desire, then, of once more becoming independent no induce- 
ment ? Is the hope of supportmg himself and his famUy no induce- 
ment ? Is the wish to stand weU with society no inducement ? Or, 
if these motives fail, is the love of acquisition, the knowledge that 
he can possess no property till he has satisfied the claims of his 
creditor, no inducement ? It is the vice of our laws that they only 
appeal to the bad and base passions of mankind, that they profess 
to govern by the operation of fear only, and that no account is 
taken of the more noble and generous motives by which even the 
worst members of society are more or less actuated. The notion 
of Mr. Serjeant Stephen, that a man will make no effort to pay 
his debts, unless under the operation of imprisonment, is in strict 
conformity with this vicious and dangerous principle. 

'^ 3d* If the power of arrest in execution be taken away« the burthen 



380 Tlie Law of Arrest. { W^- 

and xiflk of lealiaiiiff the propert y of the debtor will be coostiuitlj 
thrown upon the crecRtory instead dt being incumbent, as th^ ought to 
be, upon the debtor himself." 

Here, again, we must remark, that it is a somewhat ^gular 
mode of enabling the debtor to realise his property, to shut him up 
within a prison, and tlius to prevent him nrom taking any part in 
the management of his affairs. At the very moment when his 
presence is most necessary to save him from ruin, when, if able to 
conyert his property into money, it must in his absence be done at 
a destructiye sacrifice, he is tnrown into gaol, in order that the 
creditor may not be at the trouble of seizing his effects, but may 
extract the amount from his necessities by the duress of imprison- 
ment. King Richard took the same speedy and eiBcadous mode 
of ^^ realising the property^ of the Jews, wnen with every tooth he 
drew from them a pound of gold. The system recommended by- 
Mr. Serjeant Stephen differs not in principle. Let every facility 
be given to a creditor who seeks for nis debt out of the effects of • 
his debtor, but let not a barbarous and absurd mode of compulsion 
be adopted, which is, we feel persuaded, . equally injurious to the 
creditor and to the debtor. 

" 4th. The abolition of arrest in execution will encourage the practice 
of contracting debts improvidentlyj or with the direct purpose of defraud- 
ing the creditor ; and will also encourage the debtor to dissipate p r operty 
which ought to be applied to payment of his debts." 

The remarks which we have already made upon this objectipn, 
as applied to the abolition of arrest before judgment, will prevent 
the necessity of re-considering the question here. 

We have no space to notice the concluding portion of Mr. Ser- 
jeant Stephen'^s paper, but we cannot avoid pointing out the incon- 
gruity of his projected amendment in the law of arrest, by requiring 
a notice to precede the arrest, for the purpose of enabling the party 
to avoid it altogether, ^^ by putting in bail to the action, or by ren- 
dering himself to prison.^^ There is a third mode of avoiding 
imprisonment which Mr. Serjeant Stephen has not adverted to, 
and to which the notice would enable a debtor jto have recourse, 
viz. escape or concealment. 

We could have wished to ffive some account of the foreign law 
relative to arrest, and especially of the changes which have lately 
taken place with regard to it m the United States of America, 
where the power has been much restricted, and in many instances 
abolished ; but we must defer these topics till a future occasion. 
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Aet. IV.— historical illustrations op the 

ENGLISH LAW. 

** Now it Is to be obsenred that oftentimes, for the better nnderrtanding of our bookes, 
the adTised reader must take lights from our histories and chronicles.*' — CoJ Litt, 

No. II. — The Judges.* 

During the weak and inglorious reign of James I. the bench 
was graced with a judge whose splendid professional acquirements 
were equalled by his political integrity. Upon several great occa- 
sions, when the liberty of the subject was threatened, Sir Edward 
Coke stood forward in its defence, even at the hazard of losing 
that high judicial station, which, ultimately, he is said to have aban- 
doned with tears. In the disputes between the common lawyers 
and the civilians, to the latter of whom the King'^s prejudices nad 
attached him, Sir Edward Coke oj^enly and bolmy, m spite of the 
denunciations of his royal master, pursued the course which his 
conscience and his duty dictated to him, and by his firm example 
prevented his brother judges, on many occasions, from swerving 
into the measures of the court. He also distinguished himself 
greatly by the sound constitutional opinion which he delivered on 
the force and effect of proclamations, to which it was the King^s 
wish to give the character of laws. The relation of the chief jus- 
tice's spirited conduct on this occasion is too well known to justify 
a repetition of it here.f It is to be lamented that the conduct of 
Coke was not in every instance pursued by his brothers, and that 
the judges of the Exchequer were prevailed upon, by court influ- 
ence, to pronounce a judgment altogether at variance with consti- 
tutional principles.! 

The most remarkable instance of judicial corruption which our 
annals afford occurred during the reign of James L, in the person 
of Lord Bacon, the story of whose delinquency is so familiar to 
every one. The usual accounts of Bacon^s corruptions are taken 
from the evidence adduced on his trial, as given in the State 
Trials ; but some curious instances of bis malversations, described 
in the proceedings of the House of Commons, are less known, and 
we shall therefore venture to transcribe a few passages. Pre- 
viously to the proceedings against the Chancellor, several petitions 
coinplaining of bribes received by him were presented to the House 
of Commons. In one of them the petitioner stated ^^ that he had 
given to the Chancdlor, then Lord Keeper, in plate 521. 10s.; 
and by the hands of Sir Richard Young, 400Z. in a bag or purse ; 

* Continued from p. 37- 

*f See 13 Rep. and the article Cake^ in the Bioe. Brit : see also Lodge*s lllustra- 
txNis, YoL ixL p. 864. 
t 8m Bates*s caie, Lane*t Rep., and St. Trials. 
VOL. in. — JU. 2 C 
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that Sir Richard Young told him he had delivered it to the Lord 
Chancellor, who returned thanks to the petitioner, and said that 
he had not only enriched him, but laid a tie on him to do him 
justice in aQ his rightful causes."" The account of this transaction 

E'ven by Sir Richard Young is very graphical ; he said ^* that the 
ord Chancellor was of this gentleman^s counsel when he was 
Solicitor and Attorney General; that himself and Sir Greorge 
Hastings did, at Mr. Egerton^s entreaty, deliver a purse of money 
to the now Lord Chancellor, he then bein^ busy at his chamber 
at Whitehall ; that when they first offered it to his lordship, he 
gave a step back, making some doubt whether fie might take it 
or nOf yet took it^ sayins it was true he did Mr. Egerton the best 
service he could when he was of his counsel, and therefore he 
would take it.*"* 

These petitions, which were examined into by the committee 
<* concemmg abuses in courts of justice,^ were communicated by 
Sir George Hastings to Bacon, who replied that he should deny 
the charge on his honour. Fierce debates on the subject ensued. 
Mr. Christopher Nevill said, that ^* they are bitter waters which 
flow in the Coinrt of Chancery;^ that he would not have the 
Chancellor deny the charge on his honour, but on his oath, ^* and 
if he will deny a truth, let it be with the peril of the forfeiture of 
his soul. He sitteth like a Minotaur in the labyrinth of that 
court, gormandizing and devouring all that comes before him."" 

Another petition was presented by a person of the name of 
Abry, complaining of bribes received ana justice delayed. Sir 
George Hastings, being required by the house to declare what he 
knew of this business, stated *^ that about three weeks since the 
Lord Chancellor sent to him to Hackney, to come to speak with 
his lordship at York-house, and beins in the Lord Chancellor's 
chamber, his lordship, commanding all to depart out of the cham- 
ber, said, ^ George, I hope you love me, and desire not that any 
thing you hftve done should reflect to my dishonour. I fear there 
is one Abry purposeth to petition and clamour to the parliament, 
that you gave me from him \QOL ; is it true, George V Whereto 
Sir George Hastings answered that it was true, that he did deliver 
the 100/. to his lordship ; whereto his lordship answered, that if he 
had any interest in Abry, he would have him endeavour to stay 
the petition ; and thereon Sir George spoke to Abr^, and procured 
from him the petition, and brought it to the Lord Chancellor, who 
on sight of it appointed Abry to attend with his counsel, and his 
lordship would hear the case again ; and accordingly Abry and his 
counsel attended, but could not be heard, whereupon Abry peti- 
tioned this house.^-|* 



Proceedings of tlie Commons id 1620, vol. i. p. 161. f lb. p. I9d. 
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The scene presented in the following passages might almost be 
painted: — **The petition of Mr. Emrard Willoughby and his 
wife, and Mr. Montague Wood and his wife, and others, against 
the Lord Chancellor, showing and complaining that there was a 
decree made by the Lord Chancellor, without any order made in 
court ; and that the said decree was brought into the Chancellor's 
Court, to be there signed ; and that for the making and signing 
this decree, which was made in the behalf of the Lady Frances 
Wharton, the said lady did give the Lord Chancellor 300//' 
Keeley, Lady Wharton's attorney, beinip ordered to attend, gave 
the following account : — " That about tne time of the passing of 
the decree the Lady Wharton took 100/., and put it in a purse 
for to give tibe Lord Chancellor, as she tdld him, and made him 
write down the words that she should use when she did present 
the same to the Lord Chancellor ; that after the lady was returned 
firom the Lord Chancellor she told him, that his lordship seeing 
he¥ hold the said purse and money in her hafid^ while she was 
in his chamber f his lordship asked her what she had there in her 
hand, whereto she said it was^a purse of her own workings and 
so presented it to his lordship, with 100/. in it ; and withd pro- 
mised his lordship 200/. more when the decree should be signed 
and passed."" * 

Lord Bacon does not appear to have been scrupulous with regard 
to the shape in which the bribes were offered to him. In one in- 
stance he received " a dozen of buttons of the value of 150/. ;" in 
another, a cabinet worth 800/. ; and from the apothecaries, in a 
suit between them and the grocers, a rich present of ambergrease, 
worth 150/. It is almost incredible that Bacon, while thus in the 
habit of yielding to the grossest corruption, should haveYound 
sufficient countenance to caution Mr. Justice Hutton, on his ap- 
pointment, in the following manner : — ^^ That your hands, and 
the hands of your hands (I mean those about you), be clean and 
uncorrupt from gifts, from meddling in titles and serving of turns, 
be they great ones Or small ones." 

The justice of Bacon's sentence was admitted by himself, though 
he attempted to extenuate his guilt by a reference to the corrup- 
tions of the day. " For the briberies and gifts wherewith I am 
charged, when the book of hearts shall be opened, I hope I shall 
not be found to have the fountain of a corrupt heart, in a depraved 
habit of taking rewards to pervert justice ; howsoever I may fail, 
and partake of the corruption of the times." 

During the reign of James I. the system of soliciting the judges 
on matters pending before them, was probably ciarried to a great 
extent. On a debate in the Commons, respecting the administra^ 



* Proceedings of the Commons in 1620, vol. i. p. 202 
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tion of justice, Mr. Weston, a member of parliament, desired 
** that in the bill against bribery, it might be considered of bribery 
of affection as well as with money, and that there might therein 
also some order be taken against sending of letters, ftom great men 
and others, to such as are in places of judicature.**^ During the 
same debate, Sir Edward Moseley, the attorney of the duchy, 
adverted to a practice which is still too preyalent: he moved, 
*^that judges may not be permitted to have their favourites and 
their sons to plead so ordinarily before them ; for the judge^s 
affection to such advocates oftentimes swayeth more than the 
solidest reason of the lawyers of the adverse party .^ * 

The reign of Charles I. was a period of sore and perilous 
temptation to the sages of the law. To secure their voices was an 
object of the utmost consequence to the court. The King soon 
learned the value (to use the language of Clement Walker) of the 
old tjrrannical trick, *^ To rule the people by the laws, but first to 
overrule the laws by the lawyers ; and therefore ut rei innocenies 
pereanti Jiunt nocentes judices, — that true men may go to the 
gallows, tnieves must sit on the bench.**" Every art was resorted 
to by the court to win over the judges ; but at first they displayed 
a temper not very favourable to the wishes of the King. In the 
year 1626, Sir Kandolf Crew, the Chief Justice of England, a 
man hichly esteemed, and indeed beloved for his virtues, was sud- 
denly displaced, on account of the reluctance manifested by him to 
the mode adopted by the court of raising money by forced loans. 
In the proceedings which ten years afterwards took place with re- 
gjaid to ship-money, HoUis represented the case of the Chief Jus- 
tice to the House of Lords : — ^^ He kept his innocency when others 
let theirs go, when himself and the commonwealth were alike de- 
serted, wmch raises his merit to a higher pitch : for to be honest 
when eveiybody else is honest, when honesty is in fashipn and is 
trump, as i may say, is nothing so meritorious ; but to stand alone 
in the breach, to own honesty when others dare not do it, cannot 
be sufficiently applauded, nor sufficiently rewarded.^ -f* 

The following incident, which occurred in the year 1630, and 
which we sive in the words of Kennet, shows that at this period 
of Charles s reign the bench yet sustained its independence : — 
** Hundey, a minister in Kent, having been censurea and- impri^ 
soned by the High Commission Court, brought now his action of 
false imprisonment against the Keeper, Mr. Barker, and some of 
the Commissioners by name. The Attorney-general moved that 
the action might lie against the Keeper only, and by, no means 
against any of the persons in the High Commission ; but, after 

* Prooeedingt in Parliameiit in 1620, toL i. p. 330. 
t RushworSi, vol. iL p. it ; Appendix, p. 267. 
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long debate, the court ordered that two of the Commissioners 
should answer. The Bishop of London made the King sensible 
that Jthe authority of the High Commission Court would fall to 
nothfng, if the judges of it must be now exposed to personal actions. 
Upon which tne Kin^ sent his advocate, Dr. Ryves, to the Lord 
Chief Justice, requinnc^ him to proceed no farther in that cause 
till he had spoken with his Majesty. The Chief Justice answered, 
' We receive the message,^ and then consulted with the judges ; 
and they came to this resolution, * That they conceived such a 
message not to stand with their oaths, which commanded an inde- 
finite stay of a cause between party and party, that might stop the 
course of justice so long as the King would ;^ and they farther de- 
clared the doctor to be no fit messenger, all the messages &om the 
King to them being usually by the Lord Keeper or the Attorney- 
general, in causes relating to the administration of justice. By the 
Courtis desire, the Chief Justice acquainted the Lord Keeper and 
the Bishop of Londcm, who both agreed that the message was mis- 
taken, and that the King^s mind was not to command a stop, but 
to desire as much slowness as might stand with justice. After this, 
upon the importunity of the Commissioners, who would no longer 
act if thus exposed to suits at common law, the King assumed tne 
matter to himself, and sending for the judges, ^ charged them with 
express command that they should not put the Commissioners to 
answer.^ The judges stoutly replied that they could not, without 
breach of their oaths, perform that commana. The matter was 
afterwards handled at the council table in presence of the judges, 
where, after long hearing, it was determined that the judges had 
done their duty.'' 

In the impeachment against Laud we find the following article, 
which there is but too much reason to believe was founded in fact. 
It was said, ^^ that by letters, messages, threats, and promises, and 
divers other ways, to judges and other ministers, of justice, he had 
interrupted and perverted, and sought to interrupt and pervert, the 
course of justice in the courts at Westminster and elsewhere, to 
the subyersion of the laws of the kingdom ; whereby sundry of his 
Majesty's subjects had been stopped m their just suits, deprived of 
their lawful rights, and subjected to his tyrannical will, to their 
ruin and destruction."* Tne unconstitutional priactice resorted to 



• 4 Rushworth Coll., 296. Neale (Hist Pur. b. 2, c. 3) gives the followiiig cfaa- 
lacter of the judges before the long parliament: — *< The judges were generally of a 
stamp that, instead of upholding the law as the defence and seciirity of the subject's 
privileges, set it aside on every little occasion, distinguishing between a rule of law and 
a rule of government. They held their places during the King^s pleasure ; and when 
tlie prerogative was to be stretched in any particular instance. Laud would send for their 
opinions beforehand, to give the greater sanction to the proceedings of the council and 
the Star Chamber, by whom they were often put in miitd that if they did not do tha 
King^s business to satisfaction they would be removed.*' 
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by James I. of requiring extra-judicial opinions firom the judges was 
continued ; and, under the sanction of an authority thus obtained, 
the court proceeded to exact the illegal tax of ship-money. This 
odious and fatal measure is said by Clarendon to have been pro- 
posed by Noy, and for some time no effectual resistance was made 
to the clum. At length, upon the refusal of some of the counties to 
contribute the sums at which they were assessed, the Kine thought 
proper to take die opinion of the judges upon the legahty of his 
proceedings, and to tneir deep and lasting disgrace an answer was 
obtained recognizing and confirming the King^a prerogatiye. This 
opinion was triumphantly published by the Lord Keeper as *^ a 
thing not fit to be kept in a corner,^ but ** to be published 
throughout all parts of the kingdom that all men might take notice 
thereof.^ * In due course of time it was indeed noticed according 
to its merits ; and the men who had so shamefully prostituted the 
high character of their ofiice suffered, by the impeachment of the 
Commons, the degradation and disgrace befitting their great 
offence. Some of the judges had indeed virtue sufficient to resist 
both the smiles and the menaces of the court, amongst whom was 
Sir George Croke, who was thus nobly exhorted by his wife not 
to forfeit his conscience and his honour : — ^^ She told him she 
hoped he would do nothing against his conscience, for fear of any 
danger or prejudice to him or his family, and that she would be 
content to suffer want, or any misery, with him, rather than be 
the occasion for him to do or say any thing against his judgment 
or conscience.'' "|* 

On the commencement of hostilities between the Kiiig and the 
parliament, the latter proceeded speedily to express their sense of 
the corrupt and unconstitutional conduct of the judges. Those who 
had concurred in the judgment against Hampden were impeached; 



* Of the conduct of the judges in the matter of ship-money, Lord Clarendon (then 
Mr. Hyde) thus spoke : — '* There cannot be a greater instance of a sick and lan- 
guishing commonwealth than the business of this day. Good God ! how have the 
guilty £ese late years been punished, when the judges themselves have been such de- 
linquents ! 'Tis no marvel that an irregular, extravagant, arbitrary power, like a torrent 
ham broke in upon us, when our banlu and our bulwarks, the laws, wece in the cus- 
tody of such persons. Men who had lost their innocence could not preserve their 
courage, nor could we look that they who had so visibly undone us themsdves, should 
have the virtue or credit to rescue us from the oppression of other men. 'Twas said by 
one who always spoke excellently, ' That the twelve judges were like the twelve lions 
under the throne of Solomon ; under the throne in obc^diences, but yet lions.* Your 
kndships sh^ this day hear of six, who (be they what they will be else) were no lions; 
but who upon vulgar fears delivered up uie precious forts they were trusted with, almost 
witfumt assault, and in a tame easy trance of flattery and servitude, lost and forfeited, 
shfimeftiny forfeited, that reputation, awe, and reverence, which the wisdom, courage 
and gravity of their venerable predecessors had contracted and fiistcned to the places 
they now hold." 
* t Whitelpckc, p. 25. 
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and, to the astonishment of all who beheld it, Mr. Justice Berkeley 
was taken into custody while performing his official duties on the 
bench. Durine the hrst negociations which took place between 
the King and the parliament, the appointment of the judges formed 
a prominent article, and several persons were named by the parlia- 
ment as those whom they desired to see on the seats of justice. To 
this request was added the important recommendation, that in 
future the patents of the judges should run quamdiu se bene 
gesserintf and, not durante bene placito,* 

In consequence of some of the judges adhering to the party of 
the King, the two houses of parliament, in the year 1645, came to 
a vote that it should be referred to the Commissioners of the Great 
Seal to consider of fit persons to be judges in the room of those 
who were either dead or displaced,*)* and three new judges were 
consequently appointed.^ Soon afterwards an ordinance was 
passed, declaring five of the judges to be disabled, and their ap- 
pointments to be void, for having deserted their places, and ad- 
vised and assisted the war against the parliament. § On the other 
hand, the Oxford parliament issued a declaration, pronouncing the 
commissions of the judges under the great seal at Westminster to 
be hiffh treason. || From this period parliament assumed the power 
of filhng up all the vacancies on the bench, and several appoint- 
ments were accordii^gly made, till at length, on the abolition of 
the kinffly power, the bench was remodelled. 

On the death of Charles I. and the establishment of the com- 
monwealth, the judges had a difficult part to act. On the one 
hand, to receive their commission^from the new government would 
be to acknowledge its lawfulness, and to become abettors of that 
which most of their body could not but regard as. treason. On the 
other hand, to leave the justice of the country unadministered in* 
volved greater evils than the acknowledgment of any illegitimate 
power ; for under every form of government crime is to be re- 
pressed and redress of wrongs distributed. Upon this momentous 
question the twelve judges were equally divided, and while six re- 
signed their seats, the remainder signified their willingness to 
continue in the exercise of their offices, provided the House of 
Commons agreed to a declaration that they were resolved to main- 
tain the fundamental laws of the nation,^ and passed an act 
repealing the oaths of allegiance and supremacy, l^his was ac- 
cordingly done, and an oath well and truly to serve the parliament 



• Lords* Joarn., Jan. 30, 1643. Godwin, vol. i. p. 39. 

t Journ. Com., Aug. 27. t Ibid. Sept 30. § Joum. Lords, Nov. 24. 

II Whitdocke, Nov. 19. Godwin*8 Commonwealth, vol. ii. p. 45. 

^ Journals, Feb. 8, 9, 1649. Godwin's Commonwealth, vol. iil p. 11. Mr. God- 
win lias traced with much care the history of the changes on the bench during the time 
of die commonwealth. 
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and people wm substituted. At the same time the title of the 
Court OT King'^s Bench was changed to that of Upper*Bench.* 

During die protectorate the TOnch was filled oy men of consi- 
derable eminence, and even Sir Matthew Hale did not refuse to 
accept his appointment at the hands of Cromwell, being advised by- 
two eminent divines that, as it was absolutely necessary at all times 
to have justice and property kept up, it was no sin to take a com- 
mission from usurpers. The fearless honesty with which Male 
discharged his judicial functions appeared in a case tried before 
him on the cirpuit, when a soldier was indicted for murder, in con- 
sequence of his having killed a man who had disobeyed the Pro- 
tector^s order that none who had been of the King^s party, should 
be suffered to bear arms. Under the direction of Hale the jury 
found the pnsoner guilty ; and notwithstaifding the remonstrances 
and threats of Colonel Whaley, who urged that the soldier had 
done no more than his duty, Hale ordered the man to be executed 
speedily, lest a reprieve should be granted. It is said that for this 
Hale received a severe reprimand from Cromwell, who told him 
that he was not fit to be a judge ; ^^ It is very true,'" answered 
Hale. 

When Cromwell found it necessary for the maintenance of his 
power to render the courts of law subservient to his government, 
ne did not meet with all the facilities he expected. An ordinance 
having been made by the Protector and his council for the pay- 
ment of customs for four years, Cony, a merchant of the City of 
London, refused to pay the duties, on the ground of their having 
been illegally imposed. Having been finea for his refusal by the 
Commissioners of Customs, he was committed, on his neglecting to 
pay the fine, for a contempt. He therefore applied for a writ of 
habeaa corptM^ and employed as his counsel Maynard, Twisden, 
and Wadham Windham, who argued with much earnestness 
i^ainst the legality of the imposition. The consequence was, that 
the counsel were committed to the Tower, and the case was 
ordered to stand over till the next term. In the meantime, RoUe, 
the Chief Justice of the King^s Bench, signified to Cromwell the 
scruples 'with which his mind was filled with regard to the case, 



* The fbllowing is the account of this tniiMCtioD giTen in the Diuy of the Earl of 
Leioester: — *^ Thursday, the 8th of February — The new great scale was brought' 
to the house and i^iproved of; and the commissioners were ordered to send in the dd 
great scale, which was brought in and broken in the House of Commons. The commis- 
sioners for the new great scale are Mr. Kebble, Mr. Usle, and Mr. Whitdnckc And 
yet, for all these great alterations, prodamation was made in Westminster HaU, the. 9th 
of February, by order of the House of Commons, that they did not intend to alter the 
statutes and jfiindamental laws of this kingdom ; whereupon the three Chief Justices 
and the Chief Baron sate that daye in th^ courts, with one judge more a*pieoe with 
them, which otherwise they rtftised to do.^^—Blene&we't Sydney Paper$f p. 64. 
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and recdved his writ of ease, and Olyn was appointed Chief 
Justice in his room.* 

Thorpe, one of the Barons of the Exchequer, and Newdigate^ 
a judge of the Upper Bench, displayed their honesty in the same 
manner, by refusing to sit on the trial of certain persons arraigned 
for treason in compassing and imagining thie death of the Protector ; 
an act made treason by Cromwell^s own ordinance. Understanding 
that they had been named in the commission for the trial of the 
prisoners, they requested that they might Aot be called on to 
discharge an office which their consciences disapproved.')" This 
was not the last instance in which Cromwell found his judges 
refractory. The Court of Chancery being then considered, as it 
stiU is, one of the great grievances of the nation, the Protector 
made an ordinance, simplifying the process and reducing the 
expences of the court,} and issued his mandate directing the 
Commissioners of the Great Seal to proceed according to this 
ordinance. Whitelocke and Widdington, two of me three 
Commissioners, persisting, after a representation to Cromwell, in 
disobeying his mandate, were ordered to deUver up the seal, 
which was committed to the custody of Lisle, the third Commis- 
sioner, who had not been a party to the representation, and of 
Nathaniel Fiennes.. § 

The character given by Mr. Godwin of the judges during the 
protectorate, is, lite some other parts of his work, a little too highly 
coloured ; though it cannot be denied, that men of the first rate 
talent were placed by Cromwell on the bench. " The period,'' 
says he, " of the protectorate was eminently a period of accom- 
plished lawyers. There have seldom existed, in any epoch of 
English history, men more profound in this science than St. John 
and Glyn, and Maynard and Hale, to whom we may add White- 
locke, Widdington, and Rolle. The judges of Charles II. sink 
into utter insignificance and contempt in this comparison." || 

The judges of Charles II., though throughout that reign, 
generally selected (as they were by Clarendon at its commence- 
ment) ^' for their entire affections for his Majesty and for the 
laws,'' were far firon^ being either insignificant or contemptible. 
Sir Matthew Hale long continued to grace the bench, and two of 
the greatest men, in point of legal talent, who ever presided over 
the courts of equity and common law, filled the posts of Chan- 
cellor and Chief Justice of the King's Bench during the reign of 
Charles II. — Lord Chancellor Nottingham and the Lord Chief 
Justice Saunders. 

The wonderful legal tact and talent of Sir Edmimd Saunders 



• Godwin, vol. iv. p. 177- ^ Ibid. p. 181. t SoobeU, 1654, c 44. 

§ Godwin, voL It. p. 182. U Ibid. toL iv. p. 601. 
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might indeed haye fiuled to ensure bis promotion, had not his 
indination to the wbhes of the court rendered his appointment 
desirable. ** When the court," says Roger North,* ^^fell into a 
steady course of using the law against all kinds of offenders, this 
man was taken into the King'*s business, and had the piut of 
drawing and perusal of almost all indictments and informations 
that were then to be prosecuted, with the pleadings thereon, if 
any were special, and he had the settling of me large pleadings in 
the quo warranto against London." It might have been suppoised 
that having been engaged as counsel in this highly important 
cause, there would have been some difficulty with remd to his 
{nefliding as judge on the trial of it ; but so far, at that period, 
was the court from being influenced by any scruples of the kind, 
that Saunders was appointed Chief Justice, with the especial view 
of trying the quo warranto. The account given of his appoint- 
ment by Roger North is as follows : — ^^ The King observing him 
to be of a free disposition, loyal, friendly, and without greediness 
or guile, thought of him to be Chief Justice of the King^s Bench 
at that nice time ; and the ministry could not but approve of it. 
So gteat a weight was then at stake, as could not be trusted to 
men of doubtful principles, or such as any thing might tempt 
to desert them." He did not live to give judgment against the 
City of London, though his assent to the opinion of the court is 
said to hOre been conveyed by his brothers after he had lost 
his faculties. 

Men of extremely indifferent character found a place on the 
bench during the reign of Charles 11. Femberton, the predecessor 
of Saunders, in the King^s Bench, was a person of very dissolute 
habits. " He was," says Roger North,-)- " one of the fiercest town 
rakes," and having dissipated his fortune, he was sent to gaol. 
Here, havitig sufficient leisure, he studied his profession with 
diligence, and *^ at length came out a sharper at the law." 
According to the writer we have just mentioned, Pemberton ** had 
a towerinff opinion of his own sense and wisdom, and rather made 
than declared law. I have heard," says he, ^^ his lordship say 
that, in making law, he had outdone King, Lords, and Com- 
mons." Pemberton, however^ though a rake, had some remains of 
honesty in his composition, and, in consequence of his not going 
all lengths with tne court, was removed to make way for Sir 
Edmund Saunders. 

Dissolute manners and a loose life seem, in the reign of Charles 
IL, to have conferred a title to the bench. Sir William Scroggs 
was in no way inferior in these pretensions to Pemberton. " He 
was a great voluptuary," says Roger North, " and companion of 



* LU'c of Lord Guilford, vol. ii. p. 45. f Ibiil. vol. ii. p. 38. 
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the high court rakes, as Qm, Ken, &c., whose merits, for aught I 
know, might prefer him. His debaucheries were egregious, and 
his life loose, which made Lord Chief Justice Hale detest him. * * 
He had a. true libertine principle. He was preferred for professing 
loyalty ; but Oates coming forward with a swinging popularity, he 
(as Cnief Justice) took in and ranted on that side most in^e- 
tuously."" 

When men of a character so depraved were placed at the head 
of the courts, it is not surprising that the administration of justice 
should fiiU into disrepute. Towards the close of Charleses reiffn 
numerous complaints were made in the Commons respecting tne 
conduct of the judges, and resolutions were passed for the im- 
peachment of Scroggs and others. On this occasion Mr. Booth, 
afterwards Lord IMamere, spoke thus plainly of the iniquity 
which disgraced the bench. ^^ Let any one deny, if he can, whe- 
ther our judges have not transgressed. * * Nay, the contagion 
has spread so far, that it is more difficult to find a case without 
these, or some of them, than to produce multitudes of cases where 
justice has been sold, denied, or delayed : so that our judges have 
been very corrupt and lordly; ticking bribes and threatening 
juries and evidence ; perverting the law to the highest degree ; 
turning the law upside down, that arbitrary power may come in . 
upon tneir shoulders. The cry of their unjust dealings is great, 
for every man has felt their hand, and therefore I hope that their 
punishment will be such as their crimes deserve, that every man 
may receive satisfaction.^* Colonel Titus touched upon the true 
cause of this corruption: — ^^ As long as judges hold their places 
durante bene placito they will do what will please, and there is an 
end of your justice.'' -f- 

It is unnecessary to accumulate instances of the judicial delin- 
quency which disgraced the reign of Charles II. The State 
Trials, and the memoirs of the day, exhibit every shade of it, from 
the unblushing and imprincipled profligacy of Scroggs down to the 
ambiguous honesty of the Lord Keeper North. The King him- 
self md all in his power to demoralize the bench, and so little sen- 
sible was he to the claims of justice, that he did not hesitate per- 
sonally to solicit the peers upon a judicial matter pending before 
them. 

With the example of his brother before his eyes, it would have 
been singular indeed if James II. had not attempted to render the 
judges subservient to his political schemes. At the very com- 
mencement of his reign he adopted the system of displacing those 
who betrayed a reluctance to accommodate their consciences to his 



* Lord Dclamerc*s Work^, p. 140, dted Harrises Charles II., p. 329. 
+ Grey's Debates^ vol. viii. p. 68. 
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views, and in the course of his short government almost the whole 
bench were removed.* Even the royalist Sir John Reresby was 
shocked at ^these open assaults on justice. '^ This day,^ says he, 
<*^ April 29, 1686, oeing the first of the term, a great change was 
made among the judges in Westminster Hall : there was a new 
Chief Justice of the Common Pleas and another new judge of the 
same bench ; there was a new Chief Baron ; in fine, rour new 
judges of the several courts. This made a considerable noise, as 
the gendemen now displaced were of great learning and loyalty, 
and whose only crime had been that they would not give their 
options, as several of their brethren had done, that the King by 
his prerogative might dispense with the test required of Roman 
Catholics. The next day I was informed by Mr. Jones, son to 
the Chief Justice of that name, lately turned out, that his father, 
upon his dismission, observed to the King, that he was by no 
means sorry that he was laid aside, old and worn out as he was in 
his .service, but concerned that his Majesty should expect such a 
construction of the law from him as he could not honestly give ; 
and that none but indigent, ignorant, or ambitious men, would 
give their judgment as he expected ! and that to this his Majesty 
made answer, it was necessary hb judges should be all of one 
mind.'" Roger Coke has given another version of the same story: 
— ** The King, to make a thorough reformation, will make tne 
judges in Westminster Hall to murder the common law, as well as 
the King and his brother designed to murder the parliament by 
itself; and to this end the King, before he would make any judges, 
would make a bargain with them, that they should declare the 
King'^s power of dispensing with the penal laws and tests made 
against recusants out of parliament. 

** However, herein the King stumbled at the threshold, for it is 
said he began with Sir Thomas Jones, who had merited so much 
in Mr. Cornish his trial, and in the west ; yet Sir Thomas boggled 
at this, and told the King he could not do it; to which the King 
answered, he would have twelve judges of his opinion ; and Sir 
Thomas replied, he might have twelve judges of his opinion, but 
would scarce find twelve lawyers. The truth of this I have only 
from fame ; but I am sure the King^s practice in reforming the 
judges, whereof all (except my Lord Chief Baron Atkins and 
Justice Powel) were such a pack as never before sat in Westminster 
Hall, gave credit to it."*' 

Of JeiFeries, the opprobrium of his age, it is unnecessary to 
speak : sins like his were sufficient to darken the whole of the 
century in which he lived. With him the race of corrupt judges 



• See the List given by Mr. Sergeant Heywood, in hi« Vindi(»tion of Fox's 
James II., and State Trials, vol. xii. p. 260. 
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may be said to have become extinct ; and, with the exception of 
the Lord Chancellor Macclesfield, no instance of direct malversa- 
tion in an English judge has occurred since the Revolution. 
Selected for their pohtical tendencies they frequently may have 
been, and sometimes those tendencies have carried them beyond 
the strict boundaries of judicial propriety. Occasionally, also, 
men whose private characters would not bear a very severe scrutiny 
may have been raised to the bench, and ignorance and partiality 
may have been sometimes detected there ; yet ever since tne clause 
durante bene pladto has been struck out of their patents, the 
judges of England have borne litde resemblance to their prede- 
cessors. 



Art. v.— reform OF ECCLESIASTICAL COURTS. 

The Special and General Reports made to His Majesty by the 
Commissioners appointed to inquire into the Practice and 
Jttrisdiction of the Ecclesiastical Courts. Authenticated 
edition. 12mo. Longman, 1832. 

The duties of the right reverend and learned persons appointed 
by virtue of his Majesty'^s Commission to inquire into the practice 
and jurisdiction of the Ecclesiastical Courts, were, by the terms of 
the Commission, these : — *^ To make a diligent and full inquiry 
into the course of proceeding in suits and other matters instituted 
or carried on in the Ecclesiastical Courts of England and Wales, 
from the first process and commencement to . the termination 
thereof; and into the process, practice, pleading, and other things 
connected therewith ; and to inquire whether any and what parts 
thercfof may be conveniently and beneficially discontinued or 
altered ; and what (if any) alterations may be beneficially made 
therein, and how the same may be best carried into efiect ; and 
farther, to inquire into the jurisdiction of such coiurts, and whether 
such jurisdiction may in any and what respects, and in any and 
what cases, be beneficially taKcn away or altered.'" 

Having been required by the Lord Chancellor to report spe- 
cially and immediately on the jurisdiction of the Court of Delegates, 
and the eniediency of transrerring that jurisdiction to the Privy 
Council, the Commissioners made two Reports, the first confined 
to the subject of the Court of Delegates, and the latter entering 
into the various questions referred to their consideration. Of 
the former Report it is unnecessary to say more than that the re- 
commendations contained in it have been adopted by the Lord 
Chancellor, and that a bill foimded upon those recommendations 
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wai iptrodUoed by him at the dofle of the last fleaaioii of par- 
liament.* 

The General Report of the Commisrioneri is a document of a 
very interesting nature, exhibitin^p on the part of the eleraled and 
learned personages from whom it emanates a greater tendency to 
idteration and improvement than might tiy some persons have been 
expected. We snail endeavour to give, in as succinct a form as 
possible, some account of the particular evils and inconveniences 
pointed out by the Commissioners, and of the mode in which they 
areproposed to be remedied 

This inquiry may be divided into two great branches : — ^Ist, 
The subject matters at present within the jurisdiction of the Eccle- 
siastical Courts ; and, 2dly, The manner m which that jurisdiction 
is exercised. In both large alterations are proposed by the Com- 
missioners. 

The various matters which form the subject of ecclesiastical 
jurisdiction are thus briefly stated in the Report : — 

"The ecclesiastical jurisdiction comprehends causes of a civil and 
temporal nature^ some partaking both of a spiritual and civil character; 
and^ llutly^ some purely spirituaL 

" In the first class are testamentary causes, matrimonial causes for 
separation and for nullity of marriage, which are purely questions of 
civil riffht between individuals in their lay character, and are neither 
spiritual nor afiecting the church establishment. 

" The second class comprises causes of a mixed description^ as suits for 
tithes, church-rates^ seats^ and faculties. 

"The third class includes church discipline, and the correction of 
ofiences of a spiritual kind. They are proceeded upon in the way of 
criminal suits pro salute antmas, and for the lawful correction of manners. 
Amongst these are ofiences committed by the clergy themselves, such as 
neglect of duty, immoral conduct, advancing doctrines not conformable 
to'the articles of the church, sufiering dilapidations, and the like ofiences; 
also by la3rmen, such as brawling, laying violent hands, and other irre- 
verent conduct in the church or churdi-yard; violating church-yards; 
neglecting to repair ecclesiastical buildings ; incest, incontinence, defa- 
mation. All these are termed causes of correction, except defamation, 
which is of an anomalous character. These ofiences are punishable by 
monition, penance, excommunication, suspension ah ingressu ecclesias, 
suspension from office, and deprivation." 

Amongst the matters enumerated in the first class testamentary 
causes are the principal, and have accordingly received the largest 
share of the Commissioners^ attention. They have not only taken 
into consideration the law relating to testaments, as adn«inistered 
in the spiritual courts, but have presented a view of the whole law, 



* See ih« Parliamentary Proceedings, and the Review of the name, in die prcscDt 
number. 
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<^ whereby the disposition by will of property, whether real or per- 
sonal, is governed.^ After fully stating the various tribunals to 
which the cognizance of wills oelongs, and the anomalies which 
exist with regard to the effect of the sentences or judgments of 
those different tribunals, they propose some large alterations, the 
principal of which is that tne same solemnities should be required 
to render valid every testamentary disposition of every descnption 
of property, without any distinction, and that the vahdity of wills 
disposmg of real* or personal estate should be determined by trial 
in one and the same court, and the probate made final and con- 
clusive evidence of title to real and personal estate. ^* We humbly 
think,*" they add, ** that by thus rendering the judgment of a com- 
petent court, unappealed from, or the judgment of a court of 
appeal on the merits, after proper warning given to all who have 
an immediate interest, final and conclusive evidence, in all courts, 
of the rights to real estate, additional security will be afforded to 
titles to real property, and some delay, doubt, litigation, and 
expence avoidea.^^ 

In the propriety of the first suggestion we quite agree. What- 
ever shall be the solemnities considered essential on the execution 
of wills of real property, there can be no doubt that they should 
extend also to testaments of personal property. Every argument, 
applicable to the one applies also to the other. 

With regard to the other proposition, that the validity of wills, 
both of real and personal property, should be tried in one and the 
same court, the reasons adduced by the Commissioners are, we 
think, unanswerable. But another question arises, which has been 
very unaccountably passed over in the Report, viz., what court 
shall possess this jurisdiction. The only passage in which any- 
thing like a reason is alleged for confemng tliis power on the spi- 
ritu^ courts is the following : — 

** It is upon the supposition that our recommendations of the abolition 
of the jurisdiction of all the inferior courts^ and the introduction of a 
vivd voce evidence into the provincial courts^ are adopted^ that we have 
ventured to recommend that the validity of wills of land should be left 
to the decision of those courts." 

That the adoption of these recommendations would render the 
Ecclesiastical Court a less objectionable tribunal for this purpose, 
than it now is, we do not deny ; but it appears to us to furnish no 
ground whatever for preferring that tribunal to the courts of common 
law. It is admitted in the Import itself that testamentary causes 
** are purely questions of civil right between individuals in their 
lay character, and are neither spiritual, nor affecting the church 
establishment.^^ Why, then, is the jurisdiction over these instru- 
ments, which involve naif the property in the kingdom, to be with- 
drawn from the ordinary courts of justice, to which the consider- 
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ation and construction of all other documents relating to properW 
belonff ? Upon what possible principle should wills and not deeds 
be subjected to the sentence of a spiritual tribtmal ? The Com- 
missioners seem to have been in some decree aware of tibe danger 
of having a separate tribunal for trying tne yalidity of a particmar 
dass of documents, by recommending that if tne ecclesiastical 
judge, or the parties, shall require it, the trial shall take place 
Defore a judge of one of the courts of common law. Why, then» 
not before a court of common law in every case ? How much of 
the learning which is applied in the construction of wills is to be 
derived firom a general Knowledge of the commdn law, and how is 
4t to be expected that the spiritual judge should be conversant with 
it ? Again, the Commissioners recommend the introduction of the 
trial by jury, where either the judge or the parties shall think fit : 
and how much better qualified by the habits of his own branch of 
the profession, and by his judicial experience, is a common law 
judge to peside over such an inquiry P Why, we would ask, in 
the case of an appeal, is a man'^s property to be pronounced upon 
by the learning of the Privy Council, because he holds it under a 
will, when, if it had been conveyed to him by deed, his tide must 
have been submitted to the intelligence of tne House of Lords P 
Why is the abolition of the criminal jurisdiction of these courts 
advised (as we shall shortly see) if they are to be attended by 
juries, and to have the powers of common law courts P 

It is justly stated by the Commissioners, that ^^ there is no 
department d( ecclesiastical jurisprudence of more vital conse- 
quence to the community than suits which regard the marriage 
state.^ In former times, when marriage was considered to be one of 
the sacraments, the church vindicated to itself the construction and 
regulation of the marriage contract. In later days, and with more 
correct views of the relation of husband and wife, the contract has 
been regarded as one of a civil and not of a spiritual nature ; and 
matrimonial causes for separation, and for nullity of marriage, are 
stated in the report to be *^ purely questions of civil right between 
individuals in their lay character, and neither spiritual, nor affecting 
the church establishment.'*^ The observations which we have 
already made with regard to the jurisdiction of the spiritual 
courts over testamentary causes will, for the most part, apply also 
to matrimonial causes, which there is no reason whatever for 
separating from the ordinary tribunals of the country. Inci- 
dentally, the courts of common law take cognizance eveiy day of 
the validity of marriaffes ; and why the whole question relating to 
them should be withhdd from their adjudication it is not easy to 
see. Even the Commissioners confess the necessity of assimi- 
lating the proceedings of the ecclesiastical courts to those of the 
courts of common law, for the trial of these causes^ with this 
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difltinctioii between matrimonial and testamentary causes — ^that 
'while in the former the judge alone is to have the power of direct- 
ing an issue to be tried by a jury, before himself or a common la# 
judge, in the latter, the parties may insist upon the case being so 
tri^ The grounds of this distincUon are not stated, nor are tiey 
very obvious. 

Upon the whole there appears to be no substantial reasons for 
suftering the spiritual courts to retain a jurisdiction over matters 
which are neither spiritual, nor affecting the church establish- 
nient. 

We now come to the second class, or *^ causes of a mixed 
description, as suits for tithes, church rates, seats, and faculties.^^ 

On the question of suits for tithes, the following are the only 
observations made in the Report : — 

** The ecclesiastical courts possess a jurisdiction in all cases of tithes^ 
but the courts of common law^ propter defectum trialionisy now restrain 
them from trying any case of modus or prescription, if either of the par- 
ties think fit to apply for a prohibition. 

** Suits for tithes in the ecclesiastical courts have been gradually di- 
minishing in number, and though they do occasionally occur, on the 
whole they are not numerous." 

The Commissioners neither propose that the jurisdiction, in 
cases of tithe, should be taken away, nor that any alterations 
should be made so as to preclude the objections which now exist 
to that jurisdiction. They have not ventured to recommend the 
adoption of trial by jury, as in other cases, which would supply 
the defective trial, on account of which a prohibition may now be 
granted. They probably felt the impropriety of rendering the 
spiritual courts judges, as it were, in their own cause, and were 
content to leave the question in the imperfect state in which they 
found it* To us it seems peculiarly desirable that the jurisdiction 
over all questions of tithe should be transferred entirely to the 
temporal courts. It is in fact altogether a matter of a temporal 
nature, to be decided like every other similar right of property, 
according to the rules of the municipal law, and not in any degree 
by the law spiritual. 

The system of church rates, another matter of a ^^ mixed de- 
scription,^ is one which certainly requires much amendment. The 
changes proposed by the Commissioners appear to transfer (very 
properly) the whole jurisdiction over these payments to the tem- 
poral courts. In case of no rate, or of an insufHcient one being 
made, they propose that the Court of Quarter Sessions shall have 
power to male or to increase it, and that any parishioner should 
nave a right of appeal to the same tribunal. On the same prin- 
ciple they recommend that the pa)rment of church rates should be 
enforced in the same mode and by the same remedies as are now 

VOL. ill. — ^ju. 2 n 
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applicable by law to poor rates. Why tithes should be pardy 
under the control of the spiritual courts and partly of the temporal 
courts, while church rates are to be wholly within the jurisdiction 
of the latter, is not very easy to be accounted for. 

How far the provision that the Quarter Sessions shall have 
power to make a church rate, where the inhabitants in vestry 
assembled have thought it unnecessary, is a proposition which, 
before it is acted upon, will certainly require fartner consideration. 

With regard to the question of the title of churchwardens, 
which the Ecclesiastical Court has no authority to determine, the 
report recommends that this power should be conferred on the 
Quarter Sessions, with liberty to send a case to the Court of 
King's Bench in matters of difficulty. 

AU suits respecting church seats are properly within the juris- 
diction of the spiritual court ; but where a party claims a pew by 
prescription^ a prohibition will be granted, in order tlutt the 

Question may be tried by a jury. The Commissioners think it 
esirable that, in future, no faculties should be granted for annex- 
ing a pew to a messuage ; and that all claims, where no faculty or 
legal prescription exists, should be finally extinguished.' Iiiey 
recommend that a commission should issue, in each diocese, to 
ascertain the seats held by faculty or prescription, and that this 
point being settled, the right of placing the parishioners will 
remain with the churchwardens, from whose determination they 
suggest an appeal to the archdeacon. In the cases of pews 
annexed to houses by faculty or prescription, the courts of common 
law will retain their jurisdiction. 

We should have been inclined to go farther than the Commis- 
sioners have done in these alterations, and have subjected all 
questions whatever relating to pews to spiritual cognizance. If it 
be not possible to do away with the annexation of particular pews 
to particular houses, and if a question of prescription should there- 
fore arise, let the spiritual court have the power of summoning a 
jury for the trial of it, in the manner suggested in the Report with 
regard to the testamentary causes. All questions with respect to 
pews are purely sj^iritual, embracing merely the right to enjoy the 
advantages of divine worship— of Uie mode and time of wmcn the 
church is herself the most competent judge. 

The third class of matters of ecclesiastical jurisdiction are those 
which affect church- discipline, and offences of a roiritual kind. 
These again are subdivided into offences committed by the cler^, 
and those committed by laymen. That the discipline and correction . 
of the clergy should remam matter of spiritual cognizance, few will 
deny ; and the Commissioners have recommended a new course of 
proceeding in such cases. As to laymen, they advise 'the entire 
abolition of the spiritual jurisdiction, and the transfer of it to the 
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temporal courts. It is indeed surprising that the abuses, which 
have not unfrequently occurred from the exercise of. this jurisdic- 
tion in many of the country sroritual courts, should have been 
suffered to exist to this day. There are few persons who have 
had any experience in the practice of the law, who. cannot recal 
some case a£ oppression, or some flagrant instance of a malicious 
prosecution, unaer the jiower exercis^ by the ecclesiastical courts 
in mattes of defamation. This pubuc nuisance, it is dear, 
must be abated, and the Commissioners wisely recommend the 
abolition of it, as well as of aU proceedings ^'for brawling and 
smiting,^ toit incest, adultery, and fornication. 

In Siese recommendaticms we heartily concur; but we cannot 
understand upon what principle the spiritual cburts are to be 
exonerated firom the trial of cnminal cases, and yet to retain their 
jurisdiction over testamentary and matrimonial causes. The 
absence of a jury can scarcely be alleged as a reason, for the 
Commissioners have shown that the trial by jury may be added to 
the constitution of the ecclesiastical courts. The fact is, that 
criminal trials are short improfitable things, while some of the 
longest and most expensive proceedings which can arise in the 
law are those in testamentary and matrimonial cases. In the 
same way there is no wish to retain petty questions about church 
rates, which may go to the Quarter Sessions, but for suits respect- 
ing the distribution of intestate estates, *^ the Prerogative Court 
of Canterbury has a sufficient establishment of able and com* 
petent officers.'^ 

We now come to the consideration of the manner in which the 
jurisdiction of the ecclesiastical courts is at present exercised, 
and the change therein proposed by the Commissioners. 

The first and most striking feature of the system is the JPi^i- 
^ous'number of separate courts throughout the country. These 
are, the various provincial courts of the two archbishops, the 
diocesan courts of the bishops, the archdeacons^ courts, and the 
peculiars belonging to archbishops, bishops, deans, deans and 
chapters, archdeacons, prebendaries, canons, rectors, and vicars ! 
These peculiars, with certain manorial courts, actually amount in 
number to nearly three hundred. They extend over tracts of 
country of various size — sometimes embracing places lying apart 
from one another, and their powers are of a varied and capricious 
character. Their jurisdiction in testamentary cases is most inju- 
rious, and it is scarcely less noxious in relation to other matters. 
A will proved in one of these courts is deposited in a registry, 
where it is lost or destroyed, and is decided upon by a judge 
utterly incompetent to the office. *' It would be easy,'' say the 
Commissioners, ^^ to set forth many other reasons inducing us to 
suggest the entire abolition of these jurisdictions ; but as we are 

!2d2 
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not aware of any one benefit which would result from their conti- 
nuance, we conceive that the circumstances already stated will 
suffice. We therefore propose, that the peculiar jurisdiction 
should be abolished, and tnat every place should be subjected, in 
all respects, to the bishop within the limits of whose diocese it 
happens to be locally situate, as if no such peculiar jurisdiction 
had ever existed." 

On the subject of the diocesan courts the Commissioners 
say:— 

'' The diocesan courts are exempt from some of the objections which 
may be urged against the peculiar jurisdictions ; but there are many 
reasons derived m>m the state of these courts in the present times^ and 
the importance of some parts of the business arising there, which induce 
us to think that the transfer to the provincial courts of the jurisdiction 
hitherto exercised by them, would be a great improvement to the admi- 
nistration of ecclesiastical la^ 

'' In the course of our inquiry we became convinced of the impracti- 
cability of having judges duly qualified, together with a competent 
bar and skilful practitioners, to administer, ia the diocesan courts, the 
testamentary and matrimonial laws, which involve matters of such veiy 
hiffh importance to the parties litigant, and to the public. The returns 
which have been obtained from the diocesan registers show that the 
annual amount of business, ancKhe emoluments of the judges and other 
officers, and of the practitioners in these courts, make it impossible, in 
the greater number of dioceses, that efficient courts can be maintained. 
This is a defect which, if it cannot be removed, outweighs all the advan- 
tages that may sometimes attend the exercise of episcopal jurisdiction 
within the local limits of the respective dioceses. From these consider- 
ations it appeared to us to be advisable to recommend the transfer of the 
whole conientkms jurisdiction to the provincial courts ; a measure which 
became still more apparent to us when we found it expedient to alter the 
mode of taking evidence in the ecclesiastical courts." 

Similar considerations, say the Commissioners, apply to the 
archideaconal courts, and they propose also to abolisn the testa- 
mentary jurisdiction of the manorial courts. 

Upon these proposed changes it may be remarked, that while 
they are in themselves highly desirable, as abolishing a number of 
petty and ill-conducted tribunals, which led to abuse rather than 
to redress, they furnish at the same time an argument against the 
retention of the testamentary and matrimonial jurisdiction of the 
provincial courts. Why should the parties be compelled to attend 
with their witnesses in London, or York, when if the case had been 
matter of temporal jurisdiction, it might have been tried in the 
county where the witnesses reside ? Take the case of Mr. Far- 
quhar s will^ where one hundred and twenty-five witnesses were 
examined. What an enormous expence would be incurred by the 
necessity of these persons attending in London. If, indeed, the 
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proTincial courts are to be invested with this jurisdiction, some 
provision should be made for the trial of cases in the coimtry. 

The Commissioners do not state upon what principle the exist- 
ence of the two provincial jurisdictions is to be suffered ; and, 
indeed, they almost recommend the abolition of that of York. 

** This report has been drawn up on the supposition that the pnwtn- 
cial court of York is to be retained ; but it is proper to saj, that a doubt 
has presented itself to our minds^ whether the arrangement which we 
have proposed for the improved administration of the ecclesiastical laws 
would not be rendered more complete and effectual if the contentious 
and testamentary jurisdiction novir exercised hj the courts in the pro- 
vince of York were transferred to the metropolitan court of Canterbury. 
We do not^ however^ venture to offer a specific recommendation on tlus 
head." 

The Archbishop of York is not included in this commission, and 
it is, doubtless, out of delicacy to that prelate that the commis- 
sioners have not ventured to recommend an alteration of which 
they evidently approve. 

in addition to the various alterations su^ested in the Report 
with regard to the matters proper to be confided to the jurisdiction 
of the spiritual courts, and to the abolition of the inferior tri- 
bunals, various other changes are proposed to facilitate the pro- 
^ss, and amend the proceedings of suits. The abolition of the 
inferior courts will prevent many abuses which formerly arose out 
of the appellate system. No less than five appeals may at present 
be resorted to, where a c:iuse is commenced in the archideaconal 
court. 

The introduction of vivdvoce evidence is recommended^ as we 
have already stated, both in testamentary and other cases. This 
was necessary, in order to give a colour of claim to the cognizance 
of all testamentary cases. But surely it is singular, that when 
the courts of common law possess a machinery rally competent to 
such inquiries^ the whole constitution of the spiritual courts should 
be changed, in order to fit them for it. In the same manner the 
introduction of the trial by jury is suggested, and thus the pro- 
ceedings of the ecclesiastical courts are to be rendered as analogous 
as possible to those of the comrmon law tribunals. 

Amongst the most important recommendations of the Commis- 
sioners is one in favour of establishing a General Registry of 
Wills:— 

^' The propriety of establishing a General Registry for all Wills 
and Administrations has not escaped our attention. We are aware of 
the convenience and advantages of having one place of peifect security^ 
and easy access^ in the metropolis, where may be found all testamentary 
instruments, sanctioned by probate, and where ike upmost facUUy may be 
afforded for inspeclvon, and obtaining copies at a reasonable expence. 
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'' Such a registiy would undoubtedly afford a more perfect security, 
and save mucS trouble in the searches now necessary to be made for 
wills in divers places, and would, in many instances, diminish the 
expence attendant on such' searches. One universal registry for wills 
cannot, however, be established, without an entire abolition of the pro- 
vindal court of Vork, and compelling that court to transmit the ori- 
ginals, keeping copies only."* 

Upon this part of the Report we must in the first place xemark, 
that It in fact conveys the approbation of the learned persons from 
whom it proceeds to the merits of ^^ Reffistration^ in general, and 
that it is also strongly in favour of the metropolitan scheme of 
registration. If it be in fact desirable that a registry of wills 
should exist, it is equally to be desired that the power of ascertain- 
ing the disposition of ])roperty by deed should be given. Why 
should ^^ the utmost facility of inspecting and obtaining copies^ of 
wills be provided for, ana yet no power whatever be conrerred of 
acquiring a knowledge of the contents of deeds ? The creditor of a 
man who has conveyed away his property by deed may have an 
equal interest in inquiring into the transfer, with a devisee who is 
to acquire property under a wilL 

Why the re^stration of wills, both of real and personal property, 
should not be included in the general scheme of registration pro- 
posed by the Real Property Commissioners, it is not very easy to 
see. Not only would a vast saving of expence be effectea by such 
an arrangement, but all the objects whicn registration is intended 
to serve, would be much better answered. So long indeed as the 
spiritual courts are permitted to retain their Jurisdiction over testa- 
mentary documents, an objection may be raised to such a project ; 
but if the cognizance of wills of every kind should be transferred to 
the common law courts (the fittest tribunals to adjudicate upon 
them), no difiiculty whatever would be found in subjecting them 
to the same system of registration which would prevail with regard 
to deeds. 

We shall not attempt to state in detail the various other recom- 
mendations which the Report contains, with regard to the improve- 
ment of the practice of the spiritual courts, and upon certain 
miscellaneous questions which have come within the scope of the 
Commissioners^ inauiry ; it is sufficient to say, that these suggestions 
appear to be for the most part judicious, and well calculated to 
prevent abuses. 

• Mr. Bickentetfa, in his evidence before the select committee of the House of 
Commons on the subject of registration, has stated the benefits to be derived horn a 
MetiopoUtan Registry of Wills ; and Mr. CampbeU has borne his testimony to the 
necwsity of a General Registry of Wills of Lands, without which the registration of 
deedt would be a very imperfect measure. 
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We regard this Report as a most encouraging proof that the 
mint of amendment is universally difiused .througuput the nation. 
Even the Archbishop of Canterbury and^^ord W yndford found 
it impossible any longer stare super anttqtias vias^ where these 
roads, have become f&undrous and impassable. Some alteration 
it was obvious must be made ; and the heads of the church and the 
sages of the law have submitted to point out the path of improve- 
ment Much credit is due to them for what they have suggested, 
and much benefit will be derived from carrying many of these 
suggestions into effect. At the same time, it is necessary to watch 
with caution the recommendations of a body of men, who, what- 
ever may be the extent of their learning and the purity of their 
intentions, cannot fail, from education, from habit, and from in- 
terest, sensibly to feel that ^^ fear of change,^ which in our days 
^^ perplexes^ prelates and judges as well as *^ monarchs.^ 



Aet. VI.— on property in animals, 

HOSE ESPECIALLY ON THE TITLE ^* Propter Primlegivm^ in game. 

Human hajipihess is the great, and indeed the only, ultimate 
object of the science of law, as well as morals. Its practical 
tendency to promote that object must, consequently, in both 
sciences, be the test for trying the propriety of whatever rule 
professes to be more than a mere arbitrary provision. In technical 
discussions, this proposition is naturally and necessarily overlooked : 
but it is not the less assumed, by all reasonable persons, as the 
last and conclusive consideration, wherever it can be applied. 
This'is no less the case in our abstract reasonings concerning the 
necessity of the institution of private property at all, than in our 
comparison between the particular terms or arrangements prevalent 
with regard to it^ respective branches in different societies. 

The several titles by which property, whether in land or 
moveables, can be rationally or legally acquired, have been settled 
long ago. No circumstances are ukeiy to occur which can kad to 
or justify any important change in tne principal divisions ; but, 
where the wants and commerce of society introduce modifications 
of old interests, or new methods of communication — as in bill^ of 
exchange, for instance, and negotiable instruments — it is clear 
that the strictness of the previous law must be loosened, and its 
remedies varied and extended, so far as to keep up with and 
protect the improvements in the intercourse of mankind. Suppose 
an admirable invention, like the printing press, to come in aid of 
the demands of a community, which has grown into wealth and 
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miGtttioii, to thai s new pnipe t ty liaes up, as that in ideas, 
under the qame of eopjiight. From ihal moment, ndther the 
justice of pmenring to genms the lewaid of its own creations, nor 
the duty of encoonging fiteratore oat of its own funds, can be 
allowed to depend on the fiurt, whether a precedent in-iestraint of 
plagiarists and of amanuenses may chance to be disinterred out of 
theyear books. 

llie necessity of a constant self-adaptation of this sort is so 
endent Aat it is implied in aQ our notions of national progress and 
human improyements. Thus, whateyer might have been the 
former law of England on the subject of animals fene naiur€B^ 
the law must foUow the actual condition of society. The titie 
raHone 90H commences when a claim to them can no longer be 
properly left outstanding, as a ri^ht of occupancy on the part of 
aQ mansind, or be yested as a priyilege in other nands than those 
of the proprietors of the soil. Occasional hardship, or accidental 
inconyenience, may hero and there, in practice, attend the appli- 
cation of the rule by which this sort of property is so fixed ; but- 
they are not worth noticing in comparison with the adyantages. 
This species of qualified property will form, on one hand, as close 
an approximation to the absolute property which the owner of tame 
animals possesses, as the nature of the case ^^idmits ; whilst, on the 
other (since the ownership is not complete), the liability arising 
out of a temporary and local interest must be only temporary and 
local also. 

The only classification of animals with which the law has, a^ a 
science, any concern, is that iiftb tame and wild. This distinction 
wiU furnisn whateyer considerations are material towards ascer- 
taining and characterising the several legal consequences which are 
f>roperly connected with the subject. For more questions than 
awyers are ready usually to admit, had better be left, in this and 
other cases, as matter of fact for a jury, than be anticipated in the 
dark, under the notion of completing a system in the text books. 
In tame animals, the property, when once vested, may be preserved 
by constructive possession; in wild, by actual only — that is, 
either by manual custody, or, if they remain at liberty, by a legal 
and territorial possession, commensurate with and derivative from 
their commorancy on the soil. This test is a claim analogous to 
that on the allegiance of aliens. 

In respect of tame animals, there ought to be littie difficulty in 
settling, 1, the different titles, by which a property in them can 
be acquired; 2, the nature of the right which is thus constituted; 
3, the obligations towards others arising out of and correlative to 
this right ; 4, the circumstances by which the right ought to be 
extinguished or transferred. 

The English law might be mocc reasonable and explicit under 
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the two last divisions. It seems ah- absurd .subtlety to designate 
the property which may be had in tame, animals by the style of 
** qualified property,^ owin^ to the remote possibilit]^ of their 
returning into the state of wildness from-yhich the ori^nal stock 
of our most domestic creatures, as well ashman himselr, was, pro- 
bably, ori^nally reclaimed. Moreover, there should exist a perfect 
reciprocity between the right and the obligation. As long as a 
right of property exists, which the law will compel others to respect 
in behalf of the reputed owner, he ought to be understood at once 
-'— without entering into the question of tiotice or a scienter — ^to 
come under a corresponding liability. An absolute owner should 
be fixed with the entire consequences of his title, and obliged to 
take the burden along with the advantage. A master, it is true, is 
answerable for the acts of his servant only within certain limits. 
The principle of the restriction, it is evident, can have no applica- 
tion to animals which belong to him. If his bull tosses me, or his 
cattle trespass on my com, or his dog Worries my sheep, or his cat 
pilfers out of my larder, an injury has been done, of which he or 
1 must bear the loss : and there can be no question, surely, either 
in morals or in policy, which of the two it ought to be. The 
injustice of the English rule is carried to its height in the licence 

g anted by it to what are called tame pigeons. They are now 
M]uently, in point of fiict, as great a nuisance as in the age when 
(with an exception in favour oi the lord^s and parson'^s dovecote) 
they were a nuisance in point of law. But our actual law reftises 
to give the farmer, on whose com they are daily feeding, a remedy 
for the damage they commit; at the same time that it will not 
allow him to take the remedy into his own hands. On the last 
point, in an extreme case or two, some metaphysical embarrassment 
might occur in settling the technical definition ; and it is just 
possible that some practical nicety now and then might perplex 
the determining as a fact, by what circumstances, independent of 
the will of the owner, this species of property should be divested. 
When tame animals have strayed, or have been stolen, and after- 
wards turned loose, it would be an unreasonable strictness, as 
against the owner, to hold that the mere want of possession, coupled 
with an absence of the animtis revertendi^ amoimted to a legal 
deprivation. A slave is considered in the light of an animal only. 
The intention of retuming is more stron^y negatived, in the 
instance of 'a nmaway slave, than can possibly be the case with 
brute creatures. But neither does the civil law, nor that of anv 
slave commmuty, allow this fact to put an end to the masters 
riffht : it makes no difference in this respect, that the abomination 
cdr slavery is. stamped with an anomaly peculiarly its own. The 
question of property in a human being may not rest, it is tme, solely 
between third parties: under certain circumstances, the slave 
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may set up a case on bis own behalf. The Papers by Command, 
just pubushed, contain (p. 83) a discussion between Lord 
Godench and the planters on the nature of the evidence reqjoired 
on this yery point. It arises out of the amendments introduced 
into the New SUve Code, under -the Ute order in council of 
November 2, 1831. In all doubtful cases, where the right of 

Property in tame animals should be asserted, important aid towards 
etermining it might be obtained from a consideration of the 
opposite Question ; namely, whether the party who is now claiming 
an animal as his property, could have been held answerable, as 
defendant, in the event of mischief having been committed by it ? 

The extravagance of dedaxing, in black letter, what animals 
are of too base a nature, or of too low a value, to support an 
indictment or an action, is as indefensible an example of judicial 
interference with a simple matter of fact, a^ the attempt to lay 
down a mawimum beyond which the (][uantum of dama^B in cer- 
tain cases shall not pass. In this spirit. Baron L^ge is re^rted 
to have capriciously refused to try an action on the Oxford circuit/ 
for shooting a monkey. Notwithstanding de minimis nan curat 
leoff little people and their humble interests have a right to be 
heard. In the Traiti de Legislation there is a very just rebuke 
on the ridicule which some French journalists had sought to throw 
on a court of justice for taking a canary bird under its protection. 
Some unfortunate person confined in Cold Bath-fields prison, 
complained (we remember) of his bird havine been taken from 
him. Subject to prison rules, such a case might be safely trusted 
to the discretion of a jury. Extreme exampfes appear ridiculous 
firom their fandfulness and improbability ; but we see no reason 
why satisfaction riiould not have been required from the governor 
of the Bastille, supposing him to have destroyed the sj>ider, which 
the Count de Lauzim is said to have domesticated into a com- 
panion. Amusement* is as necessary to man as food and raiment ; 
and it is the buaness of the law not to settle beforehand the 
difierent elements of huihan happiness, for every individual, and 
appraise them according to a scak and average of its own ; but to 
leave individuals to make themselves happy in their own way, and 
to protect them in the pleasures of their choice. 

Wild animals is a wide term, and comprehends animak of 
very difierent descriptions. There are those properly considered 
so— as beasts brought for a show firom the desert mto the heart of 
a metropolis— danjgerous to every body but their keeper, and 
perhaps to him. The inferior vermin, which civilisation outlaws, 
but fails to exterminate^ are entitled to rank next. Of other 
creatures, some are left in a^ state of nature from the necessity of 

• Vide Lord Eldou^s judgment in Aiitley v. Wddon, 2 Bos. and Pol; 34& 
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the case : for instance, birds of passage, and the butterflies of the 
season ; others, because from the vagrancy and shyjoi^ss of their 
habits, or from their personal insignificance, the attenipt to domes- 
ticate them would be more trouble than the thing is worth. But 
of a great part of the animals which the law regards as fene 
naturcBj the wildness is comparative only, and rests mor^ in con- 
vention and fiction of law,* than in fact. 

Pheasants fed regularly under the window, or by the side of the 
plantation, or rabbits whose burrow is in the hedge bottom, are as 
stationary as barn-door fowls. It is the same with rooks, whose 
hereditary nests are part of the freehold as much as the elms in 
which they hang. Partridges wander but a littie farther : these, 
in their preserves^ as well as the fox, for whom his gorse cover is 
so lavishly provided, and so jealously watched, are left at large, it 
is true, but their wildness and independence of human superin- 
tendence and support are nominal only. At the yearns end they 
owe their existence to the concern professedly bestowed upon them, 
as much as the sheep in the pasture. On comparing tiie condition 
of the blackbird, taken from the nest, put into a cage against the 
wall, and fed by hand, with that of its brother who was left 
behind, and permitted to range over the ^rden as its aviary, and 
to pay itself out of the cherry-tree for its song, the distinction 
between a right to property in the two cases is not so much in the 
circumstances out of wnicn the right can be respectively derived, 
as in the evidence by the means of which alone a remedy can be 
applied in case the right is violated. All the presumptions are 
admitted. They constitute a substantial title to the creatures 
falling under this division of domiciled/er<:e natune^ whilst on the 
ground ; but the eflect of the previous domicile cannot be carried 
farther : the chain of proof breaks ofi^. Land, when it migrates 
from one quarter to another, by such operations that it can- 
not be specified, transfers a title to it to the proprietor with 
whom it settles. Animals so migrating must do the same. Pos- 
session, always favoured, under these circumstances becomes a 
necessary title. The former owner, in such a case, is expected to 
concede a portion of what would otherwise be his moral right, in 
consequence of the impossibility of making out with sufficient pre- 
cision the evidence to support it. The necessity of thiS limitation 
is still more evident, when the relative situation of strangers in 
respect of such a claim is considered. The particular hare or fox 
which has done the mischief cannot be identified ; and the rights 
of ownership can be insisted upon against the public in no instance 
and to no extent, which does not allow of establishing and enforcing 
its consequent liabilities. 

Whenever the law concerning wild animals is once established 
on the just principle of having a proper regard to the particular 
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period of society, it will lie in smaller compass and be almost 
simpler in execution than the law concerning tame. The dilemma 
about the base nature and insignificant value of certain creatures 
will occur here also. It can omy be rationally disposed of^ in both 
instances, in the same manner; tnat is, by treating it as a question 
of fiurt for a jury. The passion gf modem Europe for field sports, 
and the supposed * necessities of the dinner table, induced the 
feudal lords, in our early customs, and the English le^slature, by 
more recent statutes, to select some favourites, and to confer on 
them a special importance and protection under the character of 
game. The existence of any such distinction between one wild 
animal and another, and the principle on which this selection will 
vary from i^ to age, and from country to country, is of course 
entuely arbitrary. The hawk, the heron, and the bustard, were 
once what the pointer and the pheasant are at the present dajr. 

The three heads under whicn a title may be set up to animals 
not domesticated, are the title ratume «o/i, occupancy, and 
privilege. The first is the title of a civilised society ; it supposes 
for its existence the appr^riation, and forits probable exercise, the 
cultivation of the soil. The second is the uncivilised and roving 
licence of a commimity where neither has taken place, or at least 
where agriculture, inclosures, and privacy, are in small esteem. 
The last is either the royal prerogative of a period which sees' in 
the world only one master to be amused, and millions of slaves to 
labour for his amusement ; or the feudal insolence of slowly civi- 
lising institutions, which may have displaced that one, but have 
put only a caste of village tyrants in his room. 

Fortunately, it is not necessary, at the present moment, to enter 
into any elaborate proof that the pronerty, ratwne aoliy in that 
class of animals, /er^ naturce^ to whicn sufficient value is attached 
to signalize them as game, &c., is adapted to the existing stage 
whicn English civilisation has attained. It is equally unnecessary 
to show that, in point of fact, this tide has always been the 

Srincipal and paramouni^test of right applied to subjects of this 
escription by the English law. Both these points have been 
lately and sufficiently dwelt upon elsewhere. The question, 
however, has been so successftuly perplexed, and rendered so 
painfully important by the mismanagement and misunderstanding 
of a century and a half, that the advocates of the other titles seem 
not fully aware of the inconsistency of insisting — if not upon an 
exclusive, yet — upon a concurrent right. In this instance, the 



* The neennty, whidi is now a caprice, was originallj a necessity ; or at least during 
the months of salt meat, something very like it. Accordingly, the diurch of Wyndham 
obtained from the Earl of Arundel, about 1180, the tithe of all the game taken in his 
park. 
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incongistency arises entirdy out of the prejudices and misstate- 
ments o£ latter times. There are many persons at present who 
love precedents more than reasons ; and still more, we hope, who 
are gratified on finding them coincide. It is desirable, for the sake 
of both classes, in a case where precedent is ranged on the same 
side with reason, that a comparatively modem innovation should, 
not continue liable to be mistaken for the principle and practice of 
the founders of our law: the experiment and innovation have 
been, in truth, all the other way. The experiment and innovation 
were in the laws which disqualified the farmer and small pro- 
prietor, and which prohibited the sale of game. 

An argument, which proves directly that the title to game, 
raHane «o/f, was that which was always recognized by the bw of 
England, of necessity disproves bdirectly all other titles. They 
may exist, indeed, as exceptions in certain cases, but not in conr- 
tradiction : nevertheless, occupancy and privilege have still their 
respective partisans. As little authority, however, is to be found 
in the ancient law of England, as in the nature of the case for the 
pretensions of either party. A few words will dispose of the cham- 
pions of occupancy ; who, as far as they or their advocates con- 
cern themselves with the law, have only a few careless expressions 
and a single anomaly to rely on. The remaining observations will 
be addressed to those who, misled by the assertion of Blackstone, 
or mystified imder some other general and vague impression, 
fancied they saw in the privilege of game laws the last nower of 
prerogative in the crown, or the last shadow of reflected royalty 
communicated to themselves. 

Occupancy is the just and natural title of a barbarous countiy ; 
but it must be gradually superseded, and at last extinguished, by 
the progressive advances of civilisation. This is so evident, that 
the latitudinarian language of Justinian'*s Institutes can only be 
accounted for on the supposition that the rule of early Rome was 
transcribed without sufficient consideration: its adoption has 
tended to confiise the -legislation on this subject of all governments 
dependant upon Roman law. In the condition of population and 
ciutivation which England has attained, the theory which repre- 
sents game as one of the things left in common, can lead to 
nothing but delusion ; since sudi a risht can, under the circum- 
stances, exist in name only, but must be contradicted by the fact. 
The landowner would either cease to raise and support a thing, 
the enjoyment of which he could no longer secure, or, by the form 
of an action of trespass on his land, he would stiU indirectly con- 
tinue in the exclusive enjoyment of that which the law refused 
expressly to assign to him. In the latter event, the necessity of 
this circuity of proceeding is a fraud and a hardship on all parties. 
The other supposition leads to, and is synonymous with, tne pre- 
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mature extennination of all |[ame; in other words, a subject whidi, 
when properly regulated, might have, in some degree, adminis- 
tered to the advantage of all, will no longer administer to the 
advantaffe of any. Game is only a wilder poultry. Whether it 
is kept deap or dear, the landowner at whose charge it is main- 
tained, undoubtedly conceives that he gets, or is to get, an equiva-. 
lent for its keep. He surely is entitled to pursue this course if 
he pleases, subject to the question of public policy. But tot this 
purpose he must be potected in this sort of mterest, as property, 
whilst it continues with him. 

The author of the '^Doctor and Student,*" first published in 
1518, appears to have been quite as much of a canonist and civi- 
lian as a common lawyer. His authority^ is the latest and the 
strongest on behalf of occupancy ; but his language is too short 
and positive in its generalilT) and the distinction which he makes 
concerning the eggs and tne bird hatched out of the egg, in 
admitting balf the case, admits the principle which muiBt drag after 
it the rest. ^^ By the laws of the realm, no property may be of 
birds, wild beasts of forest and warren, and such other, in any per- 
son imless they be tame. Nevertheless, the eggs of hawks, herons, 
or such other, as build on the ^und of any person, be adiu^ped 
by the said laws to belong to him that owneth the ^und. We 
answer, no account has come down to us of that penod of Ei^lish 
history when private property in land was not already established 
universally throughout Uie realm. But, bv a maxim recoj;niied 
judicially as early as the reign of Edward tne Third, the title by 
occupancy can arise onlv where that ratiane soU happens to fidl. 
Consequently, it is doubtful whether at any time',* but certainly at 
no time since the fourteenth century, has room any where in 
England been left (except hj some accident or quibble) for the 
title by occupancy to sucn animals as uxefenje natune, by possi- 
bility to commence. Unoccupied land which belonged to nobody 
belongs to the crown, as the great reversioner; and the game 
accompanies it. While ^great part of England lay as yet open in 
wood and waste, the property in the waste was nevertheless tested 
in the lord as much as that within his park palings ; according, 
the property in the game thereon attached by the same tide. To 
recognize the titie of occupancy in a case where it must commence 
by an actionable trespass, is a contradiction into which the Roman 
and French lawyers fell ; but £rom which the leading rule of the 
Englidi law on this subject is free. Judicial decision had intro- 
duced one incredible exception in behalf of a double trespasser, 
who raised game on the land of A, and kiUed it on the land of B. 
It is an exception removed in the late bill. So far from a wrong 
being able to originate a right, it is only by some singular accident 
that an actually existing right can be ever left to be so enforced. 
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A remedy may, indeed, be lost by negligence, &c. ; but an ori^nal 
light without an ori^piial remedy is an absurdity. It is a maxim, 
that when the law gives a right it gives also the means of exer- 
cising it Q^ando leaf aUquid concedit^ concedere videtur et id, 
per mod devenUur ad Ulud, 

There is a stage preceding the first movement towards civilisa- 
tion in a country, when occupancy is the reasonable title. Even 
thus much, however, cannot be said in behalf of prerogative or 
privilege : before occupancy can cease to be the just origm of pro- 
perty in game, the title ratione soli must have begun. There is 
no intermediate space on which the pretensions of a caste, by way 
of honorary distmction, can fairly stand; whatever, therefore, 
they seize on, they seize on in this respect, as in most others, by 
acadent and ignorance. They begin by brutal force, and retain 
by the prgudice of an arbitrary custom. The right to game may, 
indeed, be reserved* as a servitude or easement. This is so far 
distinct from privilege in its ori^n, that it starts on the footing of 
property ; but beyond a certain point it ultimately resembles privi- 
lege in Its worst consequences, by separatii^ permanently the soil 
and the amusement. It cannot be prohibited as a temporary 
arrangement between party and party ; but, as a lasting convey- 
ance or obligation, it ought to be discouraged, on account of its 
pernicious effect on cultivation, and from the dissatisfaction which, 
m course of time, it must occasion. 

It would be folly to expect that poacher^ and their advocates 
should recoffnize the justice of any argument which displaces their 
favourite tide of occupancy in animals not domesticated, by the 
tide raHone eolL They will deny either that this effect necessa- 
rily belongs to the transit from one state of society to another, or, 
at least, that the period of transition has yet arrived among our- 
selves. Street beggars are just as likely to profit by lectures upon 
mendicity ; or pickpockets and pirates to forego the sophisms by 
which passion of every sort throws a mist over the real character 
of its crimes. We have, however, much better hopes that the 
country gentlemen may be converted to our views. The unwil- 
ling assent or indignant submission with which the principle of the 
late Game Bill has been accepted by a considerable proportion of 
the principal landed proprietors rest on no such reasonable ground 
of objection. They have every thing to gain, as a body, by taking 
their interest in game on the plain and popular tide of an interest 



* This lort of reservation was too extensively permitted and acted upon by keen 
sportsmen in England and Scotland on sale of their estates. The Roman law, notwith* 
standing its genml licence to fishing and hunting everywhere indifferently, supported a 
simflar arrsngement, if not as a servitude, as an agreement. A stipulation to this effect 
eoooeming &t tunny fishery is mentioned as a valid condition, imposed by Venditor 
fimdi Oeroniani, &c. L 13. ff. oomm. pned. 
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concurrent with, and derived firom, their proprietorship of the land. 
They have every thing to lose by standing out upon a claim so 
vaffue, unreasonable, and odious^ that nobody could tell where to 
look for an argument by which it was to be defended. 

This prejumce upon their part has nothing to plead in its behalf 
but a feelinj^ or opinion, whicn, althouffh comparatively of modem 
date and quite erroneous, has nevertheless become traditional with 
the English gentry. They have been taught to believe thatimder 
the feudal svstem, as received in England, game belonged origi- 
nally to the Kinff, as a branch of the royal prerogative ; and that 
the right was afterwards partially granted out from time to time to 
the lords of certain franchises. In addition to this instruction, 
they have persuaded themselves (for we cannot, in this point, find 
any teacher) that a similar or equivalent privilege became in some 
wav or other, in course of time, extended to loras of manors gener 
rally. This hypothesis being assumed, the qualification act of 
Charles II. appears in an entirely new point of view. It is admit- 
ted that persons not possessing a certain landed income are by this 
act prohibited from sporting ; but this exclusion, so far from being 
allowed to be an innovation in restraint of the former right, is 
represented to be merely the limit at which the enabling operation 
oi the statute stopped. On this supposition the 22 Charles II. 
disqualifies nobody ; it qualifies some who were not qualified be* 
fore, and it subjects those whom it leaves still unqualified to cer- 
tain statutory penalties. Mr. Justice Blackstone^s construction of 
this and similar statutes is even still more narrow and extraordi- 
nary. In his opinion they were misnamed qualification acts ; they 
ouffht to have been called exemption acts : for they qualified no- 
body, but merely exempted people of the fortune and condition 
therein specified from the new penalties, which it was the object of 
the acts to impose upon inferior persons. Assuming the previous 
existence of an exclusive prerogative over game in this crown, he 
denied that any portion of it was parted witli under these statutes 
in favour of any person whatsoever. The penalties of the act 
could not be enforced against a sportsman who was qualified under 
its provisions ; but sucn a person remained just as liable to be 
called on by the attomey-genend for an encroachment on the pre- 
rogative royal as any pauper poacher in the parish. Thedelurion 
which is common to both, these representations of the statute of 
Charles II. depends on the assiunption that any prerogative of the 
sort was ever vested in the crown ; consequently, that any such 

S>rivil^e as is supposed ever was,^ or ever could nave been, trans- 
erred to others. The proof to the contrary on this p(»nt is so 
conclusive, that it ought to satisfy the most feudal country gentle- 
man in existence. In that case, it is not too much to expect that, 
the grounds of their objection being removed, the pubDc may look 



1838.] Properiy in Animals. 413 

fonrard to their cordial oo-opention in the beneficial execution of 
the law. 

The late Lotd EUenborough said that Blackstone made himself 
a lawyer bj writing the Commehtaries ; these Commentaries, how- 
ever, furnish ample proof that the constitutional law which he 
acquired in this way was of a yeiy unsatisfactory sort. This 
theory of a prerogative in game stanas on the authority of Black- 
stone alone : he appears to have formed it out of mere aversion to 
the modem jrame laws, and for the sake of the sneer which he was 
enabled to round on it against qualified sportsmen. No lawyer 
ever invented a more singmar, superficial, and wanton fallacy. It 
has not the excuse of being an error into which an author falls 
from carelessness, or from losing his way in the labyrinth of multi- 
farious and contradictory learning. On the contrary, it is a novelty 
deliberately started, and prided m as such. If this example could 
be taken as a specimen or our reapanaa prudentum^ we ought to be 
very thankful that the ingenuity of professional text writers has 
not been readily incorporated into the substance of English law. 

The judicial aiguments upon general warrants and upon im- 
pressment, and the parliamentary debates on embargo ana on the 
Alien Act, rubbed up at the time a brief incidental interest con- 
cerning the limits of prerc^ative. * Otherwise, the discretion of 
modem administrations has allowed prerogative learning, which 
made so honourable a part of the constitutional studies of our 
popular lawyers under the Stuarts, to become nearly obsolete. 
llad not this been the case, it would have been impossible that 
the doctrine broached by Blackstone should have been admitted 
into his work at all, or, at least, that universal reprobation of so 
untenable a statement should have allowed a trace of it to remain 
in discredit of his authority beyond the first edition. Professor 
Chriistian has pointed out its irrecendleableness with the purlieu- 
decisions, and with other passages of our earlier law ; but, in 
reality, it has not one of the characters which a valid prerogative 
ought to have. 

In the absence of every thin^ which a lawyer would call autho- 
rity, we have looked in vain for even those scraps of tradition 
which an historical gossip of the order of Horace Walpole might 
have thought it not beneath him to pick up. There is not a syUa- 
ble approaching to evidence admissible m a court of justice to 
show tnat this power was ever exercised by the crown in point of 
fact ; and there is not a whisper to lead to a suspicion that it was 
ever claimed as a legal right. Judicial precedents, therefore, are 
out of the question. Yet, according to Lord Camden, mere pre- 
cedents do not, in a cafe of this sort, acquire judicial sanction, if 
they pass sub ailentio, and without the attention of the court 
having been properly addressed to them upon objection taken. 

VOL. III. — JU. 2 E 
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This, however, is not all : it will be seen that there is an express 
iudicial declaration to the contrary, made incidentally, indeed, but 
by all the judges (11 Cokeys Reports, 88), on a most interesting 
occasion,~in an age, too, only a uttle less famous for its arbitrary 
tenets than for its legal leammg. Lord Mansfield also deliverea 
from the bench the same opinion at a much later period. But one 
single observation is conclusive : acts of parliament are inconsis- 
tent with a simultaneous prerogative to the same effect. Every 
act of parliament, therefore, which has been ever passed, in paitial 
restraint of the common law right of the landowner over game, is a 
legislative dedsion against the possibility that an independent 
authority of the same description can be vested in the crown. 

On examining closely Blackstone^s hypothesis, it will be found 
to rest upon assumption only ; on an improved and improveable 
supposition d priori. The argumentative analogies and inferences 
by which he afterwards seeks to reason up to it, are not in them- 
selves sufficiently precise and logical to make out the deduction. 
<< Dialectic deduceableness^^ is', however, a strange quality to attri- 
bute to this part of our law. The English constitution is not con- 
structed on the rules and principles of strict logi& Analogies and 
refinements are altogether inapplicable in cases of prescription: 
usage here is every tning ; and, most especially, in cases of pre- 
scriptive prerogative, is it indispensable that the precedent relied 
upon should be identically the same. The reasonmg necessary to 
get at a prerogative in game is a hundred times looser than that 
advanced in support of the dispensing power. But what is said 
as to that ? '^ If such a prerogative were in the crown by 
prescription (as it ought to be if it were a legal prerogative, 
12 Hen. VII. 19 ; Plowd. 3l9, 322), it ought, then, to be confined 
and limited to such cases wherein it had been anciently and fre^ 
quently exercised ; and there ought to He no extension of cases 
where they are depending upon a prescription, nor is there any 
arguing a paritate rationis in such cases, which have their force 
merely from ancient and constant usage : it is a rule at common 
law, uM eadem est ratio, ibi idemjiM, but this rule does not hold 
in customs and prescriptions.*" 

The laws of Canute and of the Saxons, as supposed to be 
extant, know nothing of any such pretension on the part of the 
sovereign ; it was necessary, therefore, to take up a position on the 
Norman conquest. That event has long had the merit or demerit 
with certain antiquarians of being the supposed starting post of 
every thing arbitrary in our institutions. The peculianty in the 
present instance is, that it does not make the conquest answerable 
for any injustice, the actual existence of which is recognized ; but 
for an. hypothetical injustice, which cansiot be shown ever to have 
been exercised for a day at any possible period of English history. 
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Bladcstone boldly asserts that the Norman conquest invested our 
new race of kmp with the sole right of taking all animals ferce 
fiaiurce. This is a fact, however, of which it is admitted that 
there is no direct evidence whatever. The want of such evidence 
is an omission which it is impossible to supply from other sources, 
and by other means. , Yet, whilst nothing can be clearer than this 
in point of hiw, Blackstone does not appear to be aware that there 
is any diflSculty in the case. He passes on as if one method were 
as good as another, and a little ingenious reasoning equivalent to 
appropriate proof Three considerations suggested themselves to 
him as the basis of this imagination : first, tnat goods which be- 
long to nobody, bona vacantia^ belong to the king ; secondly, the 
dictum that the king, being the ultimate feudal proprietor of the 
soil, may enter on it universally for the purpose of obtaining pos- 
sesion ; and thirdly, the argument that since the king could grant 
to his subjects, as a franchise, the exclusive right of taking 

Same,, he must have had the right to it originaUy inherent in 
imself. 
We will proceed backwards. To begin with the last reason: 
it will be seen, when we come to look into the nature and exam- 
ples of these franchises, that they were never understood to consist 
m the right to take game, but in the right to make preserves for 
its extraordinary protection. The connexion, therefore, between 
thepremises and the conclusion is gone. 

The second reason is grounded on the king'^s supposed dominion 
in the soil. It is true tluit the law, for the purposes of legal argu- 
ment, distinguishes the dominium direcHim m)m the dominium 
utilef and pays the king the courtesy of clothing him with the for- 
mer; but what then ? The right of entry, supposing it to exist, is 
quite distinct from a right to tne creatures on the soil, whi6h, .like 
the herbage, may be a part of the useful possessory right. But, 
farther, a right of entry on the part of the king by no means follows 
as a necessary consequence from his ultimate reversion. ^ The law 
has, it is true, provioed no means of trying the inviolability of an 
Englishman's freehold any more than that of his house ; yet the 
Archbishop of Canterbury's version, on the Queen's trial, of the 
l^al fiction, that '^ the king can do no wrong," is bad law, although 
it may be good Church of England doctrine. Lord Chatham has 
told us that an Englishman's house is a castle, which, though the 
winds of heaven may enter it, ^' the king cannot, the king dare 
not." We say the same of his plantations and his stubbles. 

The only part of this novelty which has the semblance of an 
argument is that contained in the first proposition, in the maxim 
concerning vacant goods. The proposition, nevertheless, is false, 
when it is thus broadly stated. The king is, in the language of 
the law, proprietor — ^but only proprietor in trust for the pubuc — 

2e2 
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of those thin^rg which the Roman kwyers called publieijuria^ and 
which the public interest requires should be left in cmamon for 
the use of all. But goods which are ntMius in bonu, because 
they are altogether incapable of being absolute private property, 
or which, having been once private property, have by some acci- 
dent ceased to be so, do not umvenally belong to the king. 
Walmsley, J.» in the time of Elizabeth, is said to have incau- 
tiously observed, " that the Queen hath die royalty in such things 
whereof none can have any property.^ The proposition is cer- 
tainly laid down in as general terms also by Bracton, but its 
universality is immediately contradicted by his illustrations. 
The celebrated Gascoigne appears to have narrowed the j^ropoai- 
^on to goods properly so called: he is reported to have said mm 
the bench, in the eighth year of the reign of Henry the Fourths 
that ^^ all goods in England in which no man has property shall 
be adjudged to the king by his prerogative.'" The objection to 
both of these statements appears to be conclusive. A right to all 
things nullius in bonis, or to aU vacant goods, is quite incon- 
sistent with the contemporaneous existence ot a legal schedule, in 
which were accurately inventoried (with the reasons for the same) 
the special instances where the law had given them to the king. 
These are all governed by some principle which distinguishes 
them from the common case, and which makes them the exceptions 
to a rule. This is the course pursued in every catalogue of the 
articles contained in the royal revenue : 1. Whale and sturgeon 
are alon^ called royal fish ; they are expressly stated to be the 
property of the king on account of their superior excellence, and 
in consideration of his guarding the seas from pirates. 2. Waif 
also (or goods stolen and thrown away by the thief in flight) are 
said to be given to the king ; but why ? '^ As a ptmishment upon 
the owner for not himsen pursuing the felon.*" 3. An estray 
(which a swan may be, but no other bird, << whence they are said 
to be royal fowF*), wreck, and treasure trove, are the only remain- 
ing royal nerquisites of this description. The original owner has 
a year and a day in the two first instances, and an indefinite time 
in the last, during which interval he may reclaim his property. 
Inconsiderable as these instances may look in modem eyes, there 
is a reason for the prerogative. It was evidently orisinally vested 
in the king in consequence of his being the most satisfactory pub- 
lic stakeholder for a contingent claimant It is an absurdity to 



* The prerogative oyer this excepted case of the feathered finnfly is one whidi J^ibj 
would hardty think it worth* his while to waken. Coke mentions that the king (H was 
appaiendy Edward IIL in the thirtieth jear of his reign) <* granted to another all the 
wUd tmntM betwixt London-bridge and Oxford." Suppose the grant to have been of 
all the haret and partridges between London and Oxford, would Blackstone have ven- 
tured to stand up in support of it in any court at Westminster ? 
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suppose that the king was entitled at the same time to all and 
some ; and that intellLnble reasons should be so visibly assignable 
for the same, in case the royal prerogative was at once, without a 
word in explanation, to be extended beyond the reasons. 

The above statement contains every tittle of the argument 
which Blackstone thought it worth his while to string together in 
support of his proposition. Before he went so far out of the way 
of probability for tne sake of surprising his readers with this ex- 
traordinary opinion, he ou^ht to have, at least, attempted the 
removal of palpable inconsistencies. It is in irrecondleable con- 
tradiction with the general title which he elsewhere, in two different 
places (Ist vol. 295, 2d vol. 402), acknowledges to be in the first 
occupant to things in a state of nature, by the law of England. It 
is in equal contradiction with the particular title to game, which 
he admits (Ist vol. 419) may arise under the character of pro- 
perty in cert^n circumstances, ratione soli. But Blackstone was 
also counsel in the copyright case. In an old argument upon the 
kiujg^s claim of a prerogative copy in the almanac (a composition 
which had no certain author), Pemberton had said, " Where no 
individual person can claim a property in a thing, the property 
vests in the king.^^ In commenting upon this assertion (4th Bur- 
row, 2347, 2402, Miller t). Taylor), Lord Mansfield and Aston, J., 
observe, ** That to get at the ground of property, the aigument was 
far-fetched and misapplied, for the consequence did not follow; 
because, in a case of tnis kind, if there is no private property, it 
would not belong to the king, but be commMi, like animals, feriB 
naturcBy or air, or water, or the like.'" 

We are not aware that there is a trace in any English law book 
of this supposed prerogative right in game ever having been the 
subject of a judicial claim. Lord Mansfield^s opinion appears by 
the last paragraph. The point had been brought incidentally in 
question in the case of monopolies, decided in the 44th of Eliza- 
beth. This is the great precedent to which we referred above. 
The right had been assumed in argument by way of illustration 
only, and was applied in support of a patent for the monopoly of 
the manufacture of playing cards. Both instances were attempted 
to be grounded on the necessity of a royal superintendence over 
popular diversions, upon some such principle as might afterwards 
be connected with the Stuart Proclamations and Book of Sports. 
But instead of the reason or the fact receiving any encouragement 
from the iudges, the contrary is expressly reported bv Lord Coke 
(11 Coke s Reports, 88), to have been among the n>ur common 
law reasons assigned by Popham, C. J., and per totam curiam, in 
that famous ju^ment. <^ It is true, that none can make a park, 
chase, or warren, without the king^s Ucence ; for that is, quodam- 
modo, to appropriate those which are ferce naturce and nvilius 
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tn bonis to himself and to restrain them of their natural liberty, 
which he cannot do without the king^s licence ; but for hawking, 
hunting, &c., which are matters of pastime, pleasure, and recrea- 
tion, there needs no licence ; but every one may in his own land 
use them at his pleasure, unthout any restraint to be made unless 
by parliament ; as appears in the statutes 11 H. 7) c. 17 ; 23 Eliz. 
c. 10; 3 Jas. c. 13.^ There can be no greater authority than this 
judicial declaration upon the law and Sie usage of the reign of 
Elizabeth. It was an age in which royalty and aristocracy were 
in undisturbed possession of all anterior pretensions. In tnis, as 
in every other instance of questionable prerogative, the fact^ that 
whenever a restraint was pought to be imposed, it had been from 
the earliest times the custom, instead of issuing a royal proclama- 
tion, to go to parliament for statutory authority, is decisive against 
the claim. 

This would be conclusive, although evidence of its frequent ex- 
ercise (as in the case of general warrants) bad swarmed in the 
office of the secretary of state. In the present case, however, 
there is as little precedent to this effect in fact as in law. So far 
from this imaginary pretension ever having been urged in a court 
of justice, it does not appear that it was ever even usurped in 
practice. Blackstone quotes, indeed, a passage from Matthew 
Paris, in which King John is said to have forbid fowling through* 
out the realm. ^^ Capturam avium interdiocit per totam AngliamT* 
Something like a similar narration occurs in John of SaUsbury, 
concerning the usage of an earlier period, that of Henry the 
Second. ^< One would suppose,^ he says, '^ that birds ot the 
air and fish of the sea were common to all, but they belong to 
the crown, and are claimed by the forest laws, wherever they fly. 
The bee-hives are turned from the flowery banks, and are hardly 
allowed their natural liberty.^ The confusion in which this latter 
agreeable writer thus mixes together all the nice distinctions of 
English law and jurisdiction on this subject cannot be exceeded. 
It is not unreasonable to. infer a similar degree of ignorance or 
carelessness on the part of Matthew Paris, concerning the limits 
within which the arbitrary proclamation, even of King John, was 
most probably restrained. However, what does the authority 
amount to.'^ The veriest ship-money judge would have been 
ashamed to bottom a prerogative on no other precedent, through- 
out the whole course of English history, than a solitary instance 
in a reign of violence, and that an instance vaguely related in the 
chronicle of a monk. The absurdity of referring to such a nar- 
rative, as legal authority, is past belief. John was at that mo- 
ment (A. D. 1209), under a papal interdict, and more than usually 
outrajgeous. The veiy page in which this sporting prohibition is 
tnentioned, as part of'^his Christmas amusements while at Bristol^ 
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contains the account of two transactions, which might just as rea- 
sonably have been quoted in proof of the contemporary law. One 
was an order that the hedges of all the forests m Enshuid should 
be levelled, and the ditches filled up, in order that the surround- 
ing country might be wasted by the beasts, datia frugibtia cir- 
cumquaque bestiis ad devorandum. The other was the exe- 
cution, at the king'^s command, of three Oxford clerks, whose fel- 
low-lodger had fled on a charge of accidental homicide ; in con- 
sequence of which enormity three thousand clerks, masters, and 
scholars left that town for Cambridge and Reading. 

All to whom- the news is any consolation, may be assured that 
the ninth section of the late enactment maintains every genuine 
feudal regality as entire in the crown as ever. The rights of the 
kings of England over game, by way of personal enjoyment, de- 
pended altogether on the forest laws. These laws related to two 
points — the nature of the jurisdiction conferred by them, and the 
space within which that jurisdiction ranged. Previous to the or- 
dinatio foreatcs (33 Edward First), the carta deforesta^ or forest 
charter, had been, in every successive reign, among the most pro- 
minent objects of national desire. Other grievances might be left 
to a clause in the great charter. Those arising under the forest 
system were so paramount, as to require a separate act of stipu- 
lation and redress. Accordingly, at Runnymede, in the 17th of 
John, this sylvan remonstrance appears alongside Magna Carta ; 
they form together the only national records extant of that reign. 
They appear together again, as inseparable companions, and are 
jointly re-enacted in the 9th of Henry III. The oppression of 
the royal forests appears to have consisted more in an illegal ex- 
tension of their boundaries, than in any extraordinary claim or 
severity concerning game within their privileged jurisdiction. The 
forests were divided between ancient, viz. those which existed be- 
fore the carta de forestd ; new, those which had been created 
since ; and those which were partly ancient and partly new, that 
is, those whose ancient boundary had been enlarged by subsequent 

E' erambulations. In the invidious sense in which the word purlieu 
as come down to us, our language retains a mark of the odhun 
with which our ancestors regarded the borders of this encroaching 
neighboiur. The perambulations of 21st Edward I. seem to fix 
the period when injustice had reached its limit: and the reaction 
(as with Irish tithes at present) was setting in the other way. 
The king complained that the boundaries of his forests were re- 
duced by these perambulations too far within their ancient limits. 
However, Edward took the hint, and consented to the disafForesta- 
tions, on condition that the parties, who sought the benefit of 
them, would in return forego certain claims of common. The 
confirmation of the forest charter, like that of Magna Carta it- 
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self, after having been rejpeated thirty times, became only a form. 
The form was dropped m the fourth year of Henry V. The 
forest counties from tne beginning of the fourteenth century, had 
ceased to be objects of compassion to the dounties in which forests 
did not happen to exist. Tlie incredible folly of Charles I., in the 
case of Waftham Forest, revived a grievance too obsolete to be 
known to any bodv but antiquarians. Parliament was called in. 
The metes were fixed as they had stood in the 20th year of the 
reign of his father, and all subsequent perambulations and pre- 
sentments were declared void. Lord Coke seems extreme, when 
he insists that afforestation was at no time a real prerogative, but 
a mere encroachment on the subject. The royal power of affo- 
resting was stopped, as above, in England, in A. D. 1305; but in 
Scotliund the grievance was practicwy felt within the last 160 
years. An application to the crown against such future grants 
was earnestly recommended by the Supreme Court as late as 
A. D. 1680. 

There is as little left for an English parliament of the 19th cen- 
tury to do in the point of jurisdiction, as in that of boundaries ; 
unless it may be tnought worth while to repeal, by express enact- 
ment, that which it has been the interest of all parties to allow to 
drop into disuse. One of the chief objects of the institution of 
justices in eyre by Henry II. (A. D. 1184), seems to have been 
the superintendence of his forests, in the court of justice seat, 
which mi^ht be held every third year. If we compare the absence 
of precedmg complaints with the. sensation raised throughout the 
country by the arbitrary misconduct of the court, held under the 
Earl of Holland in the 8th Charles I. (A. D. 1632); we are autho- 
rized to infer, that this jurisdiction had pre iously been exendsed 
with as much moderation as (or had, in m* t instances, already 
given way to) the ordinary administration of justice. This court 
was revived only once, soon after the Restoration. The Earl of 
Oxford appears to have been sent on this useless journey for form 
onlv, since no report appears to be extant of its proceedmgs. 

Matthew Paris (with the prepossession which a monk naturafiy 
would feel for a zealous and unrortunate Crusader) calls Richard I. 
in pace clemeniissimus. The fact in allusion to which this 
panegyric is pronoilhced, entitle the Achilles of romance to the 

S raise of humanity, not only in the ordinary intercourse of peace, 
ut in those sports which most partook of the violence of war. 
That virtue was rare enough of itself to justify his release from 
purgatory ; an event which, upon the authority of a vision by the 
Bishop of Rochester, is stated to have taken place, together.with 
that of Stephen Archl^shop of Canterbury, iiutfie year 1232. It 
is to the infinite credit of Richard, that, in an a^ when the 
privileges of the chase were identified with martial spirit, and with 
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tbe training to martial exerdsesy the great captain of his time 
should have, of his own accord, introduced the earliest relaxation 
of punishment into the forest code. The Duke of Wellington, 
who threw out the previous game bill by his own vote, might naye 
profited by the parallel. Instead of the horrible mutilations 
inflicted by his predecessors, Richard substituted abjuration of 
the realm, imprisonment, or fine. Blackstone commits no sliffht 
anachronism when he suggests that this was dbne, << probably 
finding that severity prevented prosecution.^ He had better have 
been content with the contemporar]^ reason ffven by the chronicler: 
*< The former sentence seemed too inhuman to King Richard, that 
men, created in the image of God, should be endangered in life or 
limb on account of animals, which, according to the law of nature, 
were given to all : by such doings he would have appeared to be worse 
than the beasts themselves.'* The charters extorted firom John, 
and from Henry III., added nothing to this voluntary concession, 
save the limitation of the imprisonment for forest ounces to the 
specific peridd of a year and a day, and the caution that an offender 
should not be obliged to abgure the kingdom, except in case of not 
being able to find sureties for his future good behaviour. The 
moderation of this protection, in behalf of the royal preserves, caa 
onlj be imderstooa in our day by comparing it with the terms 
which the nobDity struggled for and obtained in the following 
reign. Whilst their sovereign, in his own case, had been restrained 
to one yearns imprisonment, the barons, in 3d Edward I., stipu- 
lated for an imprisonment of three yearns against 'trespassers in 
their parks. By the 21st Edward 1. they acquired the farther 
tight of flaying such trespassers as would not surrender. When 
subjects had once raised such a battlement of savage legislation 
around the palings of their parks, the forest law became a standard 
of almost comparative forbearance; its minor penalties would be 
thrown into the shade, and in all probability abandoned. Per- 
sonally, we should take pleasure (whatever may be the subject) in 
seeing the cumbrous learning of earlier times, when it has once 
faUen into desuetude, repealed by positive enactment; but, in 
point of fact, as tribimals of criminal law, the forest courts are 
obsolete. They have been long superseded by the punish- 
ments of universal application, whidi successive acts of parliament 
have created in respect of game. 

If the king^s prerogative of personal enjoyment was confined 
within narrow bounds, this is equally true of that species of 
prerogative by which alone any privilege could be created in 
regard to game. The law on this point has undergone no altera- 
tion : it is the same now as in the days of the Plantagenets. 
The only privilege of this kind which can be conferred upon a 
subject, consists m the franchises of chase, park, and warren.^ The 
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franchise of free fishery was an object of greater Jealousy, and was 
put under early restriction, and must be as ola as the reign of 
Henry II. The existence of this prerogative is admitted on all 
hands by the text writers ; judicial prbof of the constant exercise 
of it for a considerable period of our history, abounds in every col- 
lection of records : the only question is — ^wnat right did it convey? 
In case Blackstone had examined this point with any accuracy, 
he would not have obscured it by his observations, or made it the 
centre whence he has radiated darkness over the surrounding 
subject. Edward I. ordered a valuable inquisition, in the second 
year of his reign, with the) view of looking up and recovering all 
nghts appertaining to his crown. In thiis he inquires, deomnibtis 
ItbertatibiAs, and directs specially a return of all such persons as, 
" without warrant, shall have appropriated Sree chase or warren, or 
who, being entitled to them of old, shall have improperly extended 
them."" It will be recollected that the judges, in the monopoly 
case, agreed, " None can make a park, chase, or warren, without 
the king^s licence.^ More goes, therefore, towards making a legal 
park than the inclosing a certain number of acres within a wiJl, 
and stocking them with deer. We are not aware what is the last 
instanceH)f the grant of any .of these franchises; but as late as the 
reign of Elizabeth, and James I. parlian^ent provides, by excess 
of caution, in certain statutes, that tne benefit of them is not to be 
extended to any parks but those which exist by royal licence. 
Lord Hardwicke, in 1736, declined giving an extra-judicial 
opinion^ whether the erection of a warren for rabbits was a private 
usurpation of franchise for which a quo warranto would lie. His 
reserve might arise from the degree to which courts of law had 
apparently sanctioned, as against the commoner, the lord'^s use of 
his waste &r this purpose. In the case of deer, the statute 7 Ai^d 
8" Geo. IV. c. 29, has avoided all question concerning the legality 
of a reputed park^ by omitting the word altogether, and substi> 
tuting, " any inclosed land wherein de«r shall be usually kept.''' 
To wilfully course patrician aeer therein is simple larceny ; but 
rabbits and hares are comparatively plebeian. In order to complete 
the crime, they must be " taken"" in the night ; and " in a warren 
or ground lawfully used for the breeding or keeping the same/' 
Not a word is said to explain what that may be ; and even there 
this offence is left only a misdemeanour. 

Different creatures are the subject of these different franchises. 
The real privilege in question depends on the distinction between 
the right to breed and preserve game, and the right to take it : 
modern preserves will enable us to understand its meaning. Every 
one, by common law, might do the last upon his own land ; it 
required a franchise to authorize the first. Different reasons are 
handed down as being the grounds of the original authority by 
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which the kmg^daimed and exercised a control over the preserves 
of his nobility ; they are so unsatisfactory and inconsistent, that 
any attempt to understand and reconcile them must be admitted 
to be lost labour. At one time, the privilege is supposed to be 
grounded on the plea that a franchise forms a sanctuary^ and 
place of royal refuge for beasts and birds ; at another time it is' a 
prison^ to which none can adjudge them in restraint of their 
natural liberty, without warrant from the crown. These franchises 
are elsewhere described as being matters of pleasure, in which the 
greater part of mankind are inclinable to exceed, and which 
brought no profit to the commonwealth ; therefore it is concluded 
that land could not be converted to this unprofitable purpose 
without the sanction of the king, as the head of the commonwealth. 
Again, in other places, they are spoken of as absolute nuisances 
to a neighbourhood, from the fact ^^that none can so keep the 
animals therein but that they will break out of themselves.*^ The 
complimentary inference would be, that the king had the right to 
legitimate nuisance, and that every instance of the creation of such 
a franchise was an exercise of the right. Ridiculous as these 
fictitious and arbitrary reasons may appear when put forward as 
the legal foundation of a prerogative (and yet they are scarcely 
more absurd than some other prerogative refinements), they prove 
two points beyond all dispute : — ^first, that no such absurd suppo- 
sitions would have been had recourse to, in case the judsces could 
have found so plain an origin of the franchise, as that it was one 
carved and derived out of the exclusive ownership which, in 
respect of game, the common law had attributed to the king : in 
the next place, it is evidently a right to the preservation of game 
(not only in distinction from, but in opposition to, an implied 
general right of taking it), to which all the reasons are directed. 
This is felt to be the difiiculty for which the finder of a reason had 
to account. The nature of the franchise accords with the etymo- 
logy of the principal words applied to it : park (from parquer, to 
enclose), or, in feudal Latin, parcusy is the word used for a parish 
pound. When Stow says that Henry I. (A.D. 1117) ^^ ^ P^^^ 
at Woodstock, wherein were lions, leopards, camels, &c., brought 
from foreign parts, it does not follow that they were more at large 
than in the Zoological Gardens. Warren is garenne, or, as 
formerly, varenne, Angliscised, and is derived from the German 
^^wahren^ to ^ard. Diffensa, and defense (the immediate 
origin offence), is another of the expressions by which (according 
as the documents are in Latin or French) these privileged localities 
are described. A sanction for the artificial growth and custody of 
game, accords with the derivation of the words, with the reasons 
above assigned, and with the whole history both of the franchises 
and of the general law upon the subject^ far better than either of 
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the conMdictoTy suppositioiis which have been somedmes sug- 
gested. Before the franchise can mean either a title to take the 
£me upon one^s own ground, or a title to prevent other people 
\m taldng it there, it must be shown in a way very different from 
what has been yet attempted, that ai^ franchise was ever wanted 
for one or other of these nurposes. It is singular that Spelman 
himself diould first date tnis privilege as one venandi ; and, after- 
wards, as one^ defensa alUs prohiibUtB. The two definitions are 
inconsistent and inaccurate ; but it was reserved for Blackstone to 
abuse the first of these misrepresentations into the foundation of a 
false prerogative. 

Unlike the doctrine of dominium directum in the soil, this 
^wer of prohibition and control over preserves of game was no 
idle compument to the titular supremacy of the crown ; it was an 
authority vigorously exerted. The king^s own game preserves 
were confined by national vigilance to the precincts of his sixty- 
dpht forests. Henry VIII. obtained from parliament the addition 
cr^^tof Hampton Court On the other hand, the king never 
increaused the number of chases for the amusement of his subjects 
beyond thirteen ; nor that of parks beyond 781. The number of 
warrens is, as far as we are aware, nowhere noticed ; but any 
encroaohment on this branch of the prerogative was, for a long 
tiuf^dos^ly watched. Warren or not — ^that is, preserve or not — 
(for among oirds of warren are partridges and pheasants)— as well 
as-4he existence of a licence from the crown, were both questions 
of fact, to be ascertained by a jury. The hundred rolls are filled 
with these presentments. The franchise would be negatived and 
thrown open, wherever the inquest found (as is constancy the case) 
that the franchise had been exercised, but that there appeared no 
evidence of a title to the same : it was not necessary to insert an 
express saving of this prerogative in the modem statutes. In 
opposition to our former policy, it is true, that modem statutes for 
tne preservation of game appear to have been passed avowedly 
with the intention of a general preservation both without as well as 
within these privileged places : yet a prerogative is tenacious of 
life ; once clearly estabushed, it cannot be destroyed by influence. 
The question to consider is, whether it is impossible to put a fair 
and intelli^ble construction on the above statutes, consistent with 
the continuance of the royal prerogative over preserves; the words 
of the statutes, as far as pi'eserving goes, are satisfied by the 
cumulative penalties, and by the new powers which they confer 
upon the^ lord of the manor and his keeper, enabling them 
summarily to prevent the destruction of game by poachers ; the 
discouragement of poaching has nothing to do, however, with the 
systematic dedication of a district to the accumulation of game 
within it. The legality of that unnatural excess in breeding and 
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feeding game, out of which so much of the mischief has grown, 
may stillremain a distinct point, independent of the statutes. 

It may be worth the while of some of our preserve proprietors — 
who, for the sake of their diversion, are tempting Israel to sin — ^to 
attend to the principle of the above distinction. A preserve for 
hares, partridges, and pheasants, constructed on the principle of 
raising the greatest quantity of game the ground can bear, may be 
illegal without a licence at the present day. In case the provoca- 
tion of battues, not those only between the squire and the ptieasant, 
but those of late so frequent between the poacher and the keeper, 
should call upon his majesty^s attorney-general to inquire into the 
title by which this or that preserve has been established, it is 
possible that but few of the chief preservers, in our most highly 
preserved counties, might be able to make good their practices in 
a court of law. There are limits on the use of property; a man 
may not always either legally or morally do what he will with his 
own. What it is which constitutes a preserve, as distinguished 
from the ordinary state of the surrounding country, is a question 
of fact ; in the actual state of our inclosures it may not always be 
readily decided ; but as theTact was one which, on a consideration 
of all the circumstances of the case, juries were in the habit of de- 
termining in the reign of Edward I., and of his successors, twelve 
good men and true would probably find the means of mastering 
the difficulty at the present day. 

It does not follow that rights are unimportant because kings 
treat them with indifference, or dispose of them for a joke. The 
Conqueror, it seems, like some other great personages, loved a 
pun. William de Warrena, the most powenul chief who came 
over with him, is said to have had all his land warrenata, that is, 
turned into free warren, for the sake of the play upon his name. 
The value which was once set upon these franchises is sufficiently 
attested by the frequency of the grants; and still more by the 
frequency of presentments, for the purpose of having the usurpa- 
tion inquired into and set aside. The expence which parties were 
ready to incur in the maintenance of their title, when disputed, 
may be judged of by the fact, that during the presidency of one 
abbot their utigation in support of their free warren cost the abbey 
of St. Albans upwards of 1000 marks. (Matt. Paris, IO7O.) From 
the name of the principal defendant, as repeated in another place 
(488), it appears that this dispute took place in the year 1240, 
and that the abbey recovered their damages as laid, at forty marks. 
The form of trial is mentioned as having been had recourse to by 
consent. The verdict was returned by a jury, and the jury con- 
sisted of ten persons. The disproportion between the expence of 
an action and the amount of damages recovered in it is far from 
being a novelty of to-day. It is not to be wondered at, therefore. 
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that the gnntees of a fiiYourite mterest, so liable to be invadecU 
should seek to procure a cheaper remedy against mere wrongdoers, 
especially in a case where the damages capable of bein^ legally 
proved would inadequately represent the whole injury incurrec^ 
and where the offender in manj instances might be expected to be 
without the means of discharging the amount. Sj^elman says that 
the diploma of warren contained a fine on sportmg-trespasses of 
ten pounds to the king, and the same apparently to the grantee. 
In case the 3d Edward I. did not extend to warrens, the latter 
part of the forfeiture would act as liquidated damages. However, 
the abbey seem, in the above case, to have taken their damages 
generally at common law; and, although this was before Uie 
Statute of Westminster, not to have been required to prove an 
{uportavU. 

Wherever the law establishes a right, it is its bounden duty to 
put the protection of that right iuto an available form. The 
criminal law ought at once to be brought to bear against a viola- 
tion of the right, as often as the violation proceeds m>m a criminal 
intention. The only objection which can oe taken to the course 
pursued in the present instance is, that the protection .of the 
criminal law was unequally and extravagantly administered. It 
was unequal, because, instead of protecting game generally, it took 
under its patronage a few privileged places. It was extravagant, 
because, within the sacred circle it applied a scale of punishment 
disproportionate and revolting. 

The general state of the* law on this subject naturally accounts 
for the clause in the /orma pads, 17th Henry III. (A.D. 1232). 
In apparent analogy to the period which tAt forest charter had 
fixed in the case of the royal forests, imprisonment for a year and 
a day was hereb]^ imposed generally on malefactors in parks and 
vivaries. Vivaries is an obsolete word, which seems to nave com- 
prehended all franchises for the custody of game, whether by land 
or water. This provision is repeated in the year 124!6, with, a fine 
of three years'* value of the land and twelve pledges. Matthew 
Paris describes these laws as being framed cum rigoria incre* 
mento. The penalties under them were, however, soon thought 
inefficient ; to a certain extent, in a case of this sort, all penalties 
will be always found so. Accordingly imprisonment for two addi- 
tional years was added (as was mentioned above) by the 3d Edw. I. 
The only stand which the crown seems to have made against these 
increasing severities, is the refusal, at the parliament of Merton, 
A.D. 123d. of the request that the lords might have their own 
prisons for trespassers in their parks and ponds. By 21st Edw. I. 
trespassers within these franchises, who would not surrender to*the 
keepers, might be slain. This summary method of arrest extends 
to a case of flight, as well as of resistance. It was afterwards 
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transferred by 3d and 4th William III. to lords of manors in 
night poaching. Lord EUenborough called poaching only a civil 
trespass. But suppose it to be a misdemeanor : homicide in the 
advancement of public justice, by preventing the escape of an 
offender, is justinable in felonies only, and not in misdemeanors. 
So formidable a distinction would raise instantly and infinitely the 
importance and value of the right. It must have stood out during 
centuries in striking contrast with the circuitous, expensive, and 
imperfect remedy of an action of trespass. For under our narrow 
definition of larceny,* at common law, an action long continued to 
be the only remedy in all offences of poaching whatsoever, when 
they were committed beyond the boundary of a franchise. It con- 
tinued to be the only remedy in the case of a qualified poacher up 
to the date of the present bill, and we lament to see that it stiU 
continues to be the only remedy for trespass by the lord, or by his 
keeper, on any freehold within the manor in pursuit of ^ame. 
This is a most unwarrantable favour ; the lord of the manor is no 
more entitled to any such unequitable privilege than the Pope 
of Rome. 

There is no shadow of colour for the sort of claim set up on be- 
half of lords of manors. The notion that any interest in game 
formed an essential part of the franchise of a manor or lordship, is 
quite incompatible with the contemporaneous existence of the 
specific franchises which have been just described. The nature of 
the manorial privileges in any given manor depends on the con- 
tents of the particular grant. Blackstone himself (vol. ii. p. 38) 
expressly denies that the lord of the manor, as such, can justify 
sporting any more than the rest of his fellow citizens : the whole 
current of our legal history is to the same effect. In the fif'th year 
of the reign of Queen Anne, Serjeant Darnel said, in argument, 
that the lord of a manor might shoot game any where within his 
manor, upon any man^s freehold ; but this was denied by Holt and 
Powell, justices, unless the lord had some other privilege, and they 
would not suffer him to insist upon the point. 



* Statutory amendments without end have been the necessary consequence of re- 
straining the offence originally to ^^ personal ffoods.^* The confusion and inconsistency 
are in many cases very partially and awkwardly removed. Creatures fera natura are 
not goods whilst they continue at large ; when reclaimed, they cease, in some instances, 
to he personal, and become realty. Thus deer in a park, fish in a pond, and pigeons in 
a '^te, are heir looms. What Wooddison (vol. ii. p. *6Q&) calls an error in Hawkins, is 
an incongruity in the law. 
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Art. VII. — Thoughts oh Skcohdabt Puhishmxhts, tit a 
. Letter to Earl Grey. By Richard Whately, D.D., Archbishop 
of Dublin. To which are appended^ two ArtideB on Trans- 
portation to New South Wales^ and on Secondary Punish^ 
mente^ and eome Obeertationa on Colonisation. 8to. London. 
B. Fellowes, 1832. 

The character of Dr. Whatelj stands desenredly high in pub- 
lic estimation ; and it was thererore with much anxiety that we 
looked for the result of his reflections upon a subject which re- 
quires, more than any other in ethical jurisprudence, the application 
ct sound, acute, uid temperate reasoning. That die expectations 
we had formed have been fully gratified we will not say; but that 
the pages before us contain matter worthy of the deepest attention 
we chearfully acknowledge. 

We had noped to find the opinions of Dr. Whately free' from 
the dangerous, but almost universal, error, that fear is the only 
motive to deter from orime ; and that the excellence of a criminu 
code consists in its severity. The system of governing men by 
terror has been so long acted upon without success, that we had 
ex{)ected to find some other course suggesting itself to the mind of 
an intelligent Christian divine. So far,liowever, is the Archbishop 
of Dublin from recommending the introduction of other prindplea 
into our penal jurisprudence, that the whole tenor of his tetter is to 
urge the necessity of a stem and rigid adherence to penal inflictions. 
To this every other consideration must give way ; and the amend- 
ment of the criminal is made a matter of very inferior importance.. 
This is to treat men like brutes — ^a course of proceeding which 
Dr. Whately avowedly recommends. 

*' In fact/' he says, " ialthough no one oonsiders the brute animals as 
moral agents, eveiy one is well aware that it is possible to operate on them 
through the fear of punishment. It is not reckoned an useless cruelty, 
or an absurdity, to attempt to teach a dog, by beating, to abstain froot 
wonying sheep. Any one, therefore, who, well knowmg that irrational 
a nim a l s can be trained, by fear of punishment, to check the^r impulses, 
yet would proclaim impunity to any man, who may be . partially or 
whoUy reduced to the state d an irrational animal, — such a one plainly 
shows that he is allowing' his views to be influenced by irrelevant consi- 
derations." 



Here, then, is the true theory of punishment : — A man who 
transgresses the law becomes a orute anii;nal, only to be acted 
upon, as such animals are, by the terrors of the lasn. But did it 
never occur to his Grac^ that,idtfaough the most approved mode of 
restraining brutes may be by violence, it by no means follows that 
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the effects are the same upon the human mind. The beaten doff 
loves his master ; but the scourged thief hates the law. Still 
there is a simplicity and i facility in this theory which enUtle it 
to attention. The felon and the dog, the misdenrtanant and the 
donkey, may all be corrected by the same whip ; and it would be 
as vain an attempt to convince the thief or the apple-stealer of his 
sins, as to uige the hound or the ass to repentance. 

We are far from denying that terror and example are not legiti- 
mate objects of punishment ; but we contend that to make them the 
sole end of it is a most mischievous mistake. Men are not with- 
held from crime by the dread of punishment alone ; but by higher, 
and better, and more powerful motives also, — by the love, implanted 
by education, of honesty and integrity, by a regltrd to Che good 
opinion of their fellow creatures, and by a knowledge that Uiar 
own real interests are best promoted by abstaining from crime. 
These restraints once removed, the fear of punishment will soon 
be overcome. To depend upon that sanction alone in the treat- 
ment of criminals, is to display an ignorance of human nature, 
and to abandon the assistance of the best and strongest motives to 
a virtuous and honourable life. 

It has always appeared to us, that it is a great mistake to adopt 
towards criminals an entirely dUferent system from that which is 
pursued with regard to the rest of the community. They have, it 
IS true, manifested a stronger disposition to crime than those who 
have never infringed the law ; but they are still men, and, as such, 
capable of being acted upon by the same moral government as 
others : nor are they in fact less the objects of that tender care 
which the state ougnt to extend to every individual. In the ma- 
nagement of a family, of a school, or of a larger community, where 
every disposition to evil, from the most dangerous proneness to crime 
down to a mere leaning towards error, is to be guarded against, we 
do not find that a cold and unmixed severity, is productive of the 
most successful effects. On the contrary, a ludidous benevo- 
lence, which, even while it punishes, has no other object in view 
than the benefit of the individual, and consequently^ of societ)r at 
large, while it conciliates the love, will secure the virtue of those 
who live under its sway. Even those who have lapsed into orime, 
while suffering the penalty of their error, will acknowledge, in its 
justice and in its mercy, the influence of a spirit like this. 

Dr. Whately, it is true, does not altogether overlook the re- 
formatory prindple; but it occupies only a third place in his 
definition of the objects of punishment. 

'^ The points which most persons would look to^ as important requisites 
in any kind of punishment that is to be awarded, are— first, and above 
all other consideraiions, that it should he formidable ; u e. that the appre- 
hension of it should operate as much as possible to deter men from crime, 
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and thus to prevent the necessity of its actual infliction ; secondly^ that 
it should be humane ; t. e. that it should occasion as little as possible of 
useless sufiering^-— of pain or inconvenience that does not conduce to the 
object proposed ; thirdly^ that it should be corrective, or at least not coT" 
rupting, tending to produce in the criminal himself^ if his life be spared^ 
and in othersy either a moral improvement^ or at least as little as possible 
of moral debasement ; and lastly^ that it diould be cheap." 

That the denunciation, nay, that the infliction of formidable 
punishments are ip^fiicient to deter criminals from a repetition of 
their ofiences, is simiciently proved at every sessions and assizes in 
the kingdom ; and we are surprised, therefore, that Dr. Whately 
has not seen the necessity of calling in the assistance of other 
motives than those which the mere dread of punishment afibrds to 
influence the disposition to crime. He seems to regard moral im- 
provement as a contingency scarcely to be taken into account ; and 
indeed under the present system such is nearly the case ; but 
who shall say that, under the influence of a benevolent and well 
devised scheme of moral instruction, the moral improvement of 
the criminal may not be efibcted ? 

Though dificring widely with Dr. Whately with regard to the 
principle of penal Ctws, which we say ought not to be confined to a 
system of terror ^ we cordially agree with him* with respect to many 
of his suggestions on the subject of secondary punishments. , In- 
stead of transportation, he recommends connnement in peniten- 
tiaries, accompanied with hard labour and partial solitude, — a 
course which has been found highly beneficial in the United Stalies 
of America. 

'* In all cases^ also^ convicts should never be allowed (whatevei^may be 
the regulations for the hours of work) unrestricted intercourse when 
unem^oyed. The pleasures of society amongst convicts^ — besides di- 
minishing the effect of punishment most to those where it is most 
wanted, viz. to those who have been accustomed to bad company, — can 
scarcely ever fail to have a very corrupting effect. No expence or 
trouble connected with buildings, or superintendents provided for this 
purpose, ought to be grudged." 

With regard to the discipline of a penitentiary, he says :— 

'' The plan which, as far as I am competent to judge, seems to me on 
the whole to promise the most favourably, is that which is suggested in 
the article from the London Review ; but which has not, that I know 
of, been hitherto any where tried — viz. that of requiring from such cri- 
minals as are sentenced to hard labour, a certain amount of work ; com- 
pelling them indeed to a certain moderate quantity of daUy labour, but 
permitting them to exceed this as much as they please; and thus to shorten 
the term of their imprisonment by accomplishing the task in a less time 
than that to which they had been sentenced. I would also allow them, 
for a certain portion of the work done, a payment in money ; not to be 
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expestuled dnxing their oimtinuanoe in jnaaa, but to be paid over to tbem 
at their discham^ — so that they should never be turned loose upon the 
world entirely &stttute. My object in this would be to superadd to the 
habit of labour, which it is the object of most penitentiaries to create, 
an assocuOum not merely of the ideas of dimraoe and coercion with 
crime^ but also of freedom and independence with that of labour." 

On the subject of the particular description of labour in which it 
is desirable to employ convictSy he makes some sensible observa- 
tions ; and attaches less value than most other writers on prison 
discipline to that most absurd of all modem inventions — the tread- 
mill. In the following extract he again insists on the necessity of 
pixnishment being renaered/orfitu{a6/^ rather than corrective. 

'^ In respect of the Hnd of labour in which it may bie thought advis- 
able that convicts should be employed, I would suggest that^ though it 
is in itself very desirable that it shoidd be profitable enough to go some 
very considerable way towards defraying the expence of th^ main- 
tenance, this is by no means a point of so much importance as many 
others, to which accordingly we ^ould always be ready to sacrifice it. 
The best conducted of the American penitentiaries are said to defray 
fully all their own expences, from the proceeds of the prisonen^ labour. 
This I conceive cannot be expected in any country which does not com- 
bine, to such an extraordinary degree as America, the advantages of a 
v^ high value of, labour and cheapness of provisions. But even if 
this, or something approaching to it, could be attained, I should still say 
that it is an object of far less consequence than thie moral improvement 
of the offenders, or stiU more, the prevention of crime by the apprehension 
of punishment. That a penalty should h^ formidable, is, as I have said, 
decidedly the Jlrst point to be looked to ; that it should be corrective, 
is another point of great, though Jar inferior consequence ; that it should 
be economical is (though by no means insignificant) a matter of only 
third-rate importance. 

*' There are several descriptions of labour which have each some cir- 
cumstances to. recommend them. 

'* And it would be, besides, absolutely necessary to resort to more 
than one ; inasmuch as the kind of labour that might be found most 
suitable for able-bbdied adult males, would not be adapted for infirm 
persons, women, and children. 

*' I should be disposed to give a preference, other points being equal, 
to such kinds of labour as the convict might resort to after his discharge, 
as a means of maintenance ; and, with this view, to such as may be 
carried on without the aid of much machinery. In this respect, the 
labour of the tread-mill is less eligible than many others. It has, how- 
ever, many great advantages to counterbalance that defect. In many 
instances, recourse might be had to some of the l^ss artificial and more 
laborious operations of husbandry — such as trenching, stone-picking, &c. 

" This would require a larger number of such overseers as could be 
relied on for vigilance and firmness, to prevent the escape of the con- 
victs ; but I thmk there are sufficient advantages on the other side to 
make this plan well deserving of a trial. In particular> it would afford 
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great fadlities for the adopdon (which I consider as highly importanft) 
of the system of task work." 

Dr. Whately, of course, contends for cleanliness, order, and a 
due attention to health, in the management of a bouse of cor- 
rection. ^^ A strict, and even trotMesome^ enforcement of clean- 
liness and ventilalion, and also of quietness, order, and decency, 
should be aimed at in every penitentiary, as having the double 
advantage, of not only saving from unnecessary siimering those 
who, generally speaking, will be of the less atrocious class of cri- 
minals, but also as even adding a wholesome terror to the punish- 
ment in the eyes of all those whom it is most important to deter.*^ 
We do not like the system of rendering the acquisition of good 
habits unnecessarily troublesome; nor is Dr. WhatelVs recom- 
mendation, in this instance, consistent with the principle which it 
will be remembered he has enforced in another passage, of su^ 

geradding to the habit of labour, associations connected with 
eedom and independence. Where habits of quietness, order, 
and decency, are rendered uselessly and vexatiously troublesome 
to the criminal, it can hardly be expected that, on quitting bis 
prison, he will not do his best to forget them. 

The discipline of penitentiaries is as yet, even in America, 
where great attention nas been paid to the subject, merely matter 
of experiment ; and the Archbishop very properly urges the ne- 
cessity of a public inquiry into the results of the attempts which 
have Deen made both at home and abroad. 

" This, and some other hints which I have thrown out, are intended 
merely to sugffest materials for the consideration of those on whom the 
tadc may devolve, supposing the punishment of transportation should he 
ahoHshed, of devisine and regulating systems of secondary punishments. 
I do not think it would be possible for any one man, even if he could devote 
himself exclusively to the work, to collect all the facts and make all the 
observations, much less try all the experiments, which would be requisite 
to enable him to ascertain the comparative advantages and disadvantages 
of all the different modes of secondary punishment that have any where 
been adopted or thought of. Nor do I think that even the combined 
labours of a number of the most active and intelligent men, would be 
sufficient for the full and satisfactory solution of all the important ques- 
tions relative to this subject, unless, according to my former suggestion, 
they were enabled to make trial, for some time, of the several £fiferent 
penitentiaries, established on different plans, such as they might think 
best deserving of a trial, and subjected to their inspection and superin- 
tendence. 

" Nor, again, do I conceive that this suggestion could be properly 
acted on, except by persons not only selected for their intelligence, ex- 
perience, or habit of attention to the subject, but also able to devote the 
principal part of their time and thoughts to the business. For this 
reason parliament, or the members of administration, would be unable. 
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without caUing in other assbtanoe^ to do justice to an inquiry so multi- 
farious and ISO important. 

" I will take the liberty, therefore, of most earnestly recommending 
the appointment of a Board of Commissioners, analagous to that which 
is now occupied with the no less important subject of the poor laws> 
and from whose labours every one, who is acquainted with the charac- 
ter of the individuals composing it, must hope for the most favourable 
results." 

We are happy to find the Archbishop of Dublin enforcing, in 
the following passage, the necessity of adopting some new system 
of legislative inquiry in the place of that slovenly and absurd mode 
in which our laws are at present concocted. 

*' Whether the legislature is constituted in one way or another, it is 
clearly impossible that it should be capable of going through, with proper 
care, all the necessary details of that vast and heterogeneous mass of busi- 
ness which belongs to its decision. And those who are at all acquainted 
with parliamentary proceedings have no need to be reminded how much 
slovenly legislation has resulted from the non-adoption, or very slight 
and imperfect adoption, in the highest department of all, of that im- 
portant principle, division of labour ; but for which even the humblest 
arts could never have been brought to any degree of perfection. Let 
the task of minute investigation, and uninterrupted reflection on each 
subject, separately, be entrusted to a small number of competent persons, 
expressly selected for the purpose ; and let the legislature examine and 
judge of the result of their labours, adopting, rejecting, or modifying 
their suggestions, as it may see best ; and 1 am much mistaken if a 
striking effect will not be produced, in the increased wisdom of its enact- 
ments, in all departments in which such a procedure shall have been 
adopted." 

At the conclusion of his letter, Dr. Whately adds a few re- 
marks on capital punishments and the effect of executions. 

'^Capital punishments could not, indeed, with any safety to the 
community, be entirely abolished : but I am strongly inclined to think 
that their effect in preventing crime would be much increased, and con- 
sequently the necessity for inflicting them, and other punishments also, 
greatly diminished by doing away with public executions. All the ends 
of justice would be answered, and much better answered, by iei private 
execution in presence of a certain number (say twelve) of respectable 
individuals chosen by lot to witness the execution, and duly to certify it 
under their hands. The pubHcation of this certlflcate would remove all 
doubts as to the infliction, and the proper infliction, of the sentence ; and 
the many and serious evils, which experience shows attend public ex- 
ecutions, would be avoided." 

A suggestion more injudicious, and more objectionable in every 
point of view, than this, could not easily have been made. The 
administration of justice, in all its branches, should be open as the 
day. CUose courts and private executions are the practices of a 
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baibanniB age ; and eren if it were possible to pfeaenre such 
practioea from abuae, how can the public be persuaded that they 
are preserved from it ? Distrust and suspidon, from which the 
execution of justice should be whoQy free, would inevitably rest 
upon it, and a thousand absurd tales would be credited, to the 
disgrace of the laws and their administration. This is the dilemma 
into which barbarous institutions necessarily lead — ^they are found 
to be injurious, and firesh barbarisms are resorted to m order to 
amend them. 

Nor are we more inclined to coincide with Dr. Whately in his 
observations on the speediness desirable in executing the sentence 
of death. While that ultimate punishment may be inflicted for 
such offences as the law of England has selected, we would not 
take one minute from the contingency of the commutation of the 
sentence. 

The present and 'former parliaments have done something to- 
wards instituting an inquiry into the nature and application of 
secondary punishments. A reformed parliament must do more — 
they must deliberate, and they must also act. The time is 
speedily approaching when improvements like these can be no 
longer delayed. 

Dr. Whately^s letter occupies a very small portion of the 
volume before us ; the remainder of it being devoted to an ap- 

gmdix, containing an article on Transportation, from the London 
eview, partly written by his Grace; an article on Secondary 
Punishments, by one of nis friends (from the Law Magaxine)^ 
and some suggestions for the improvement of the colonisation 
system, from the pen of another friend. 



Abt. VIII.— review of parliamentary 

PROCEEDINGS. 

Spirit of Refobm. — ^Reform Bill. — Reform in Judicial 
Establishments: Court of Chancery; Privy Council; 
Ecclesiastical Courts; Court of Exchequer in Scotland; 
Bankruptcy Court; Local Courts. — Criminal Law: Act 
against Coining; Forgery Punishment Act; Abolition of 
Punishment of Death for Cattle Stealing, Sfc. — Proceedings 
OF Real Property Commissioners— of Common Law Com- 
missioners : Inquiry into Inns of Court. — Poor Laws. 

The last session of the last unreformed parliament has closed, 
after having given many manifestations, in the tone and spirit of 
its proccedmgs, of the great impending change. Throughout the 
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whole of its sitting there has been an adumbration of reform. 
The strength of corruption^ the reverence for abuses because they 
were andent, the ha^ed and fear of change, even though that 
change were improvement, have abready parsed away, as *^ coming 
reforms cast then: shadow before.**^ The anticipation of inquiry ana 
amendment was strong upon every mind. Harassed as parliament 
has been by the interminable debates on the Reform Bill, it has 
not been idle on the various questions of legal reform ; and though 
much has not been executed, the ground has yet been prepared for 
many great improvements, and a hope may now be entertained 
that serious and extensive reforms in our juoicial institutions will 
at length be effected. 

The passing of the Reform Bill has rendered *the last session 
perhaps the most remarkable one in the whole history of parlia- 
ment. In the face of an unexampled opposition, a great act of 
national justice has been accomplished ; and the constitution of 
the House of Commons renovated, and indeed preserved. Of all 
the main principles of the bill, its disfranchising and enfranchising 
clauses, its rendering registration necessary, and its shortening the 
duration of elections, every friend to good government must ap- 
prove ; but with regard to the application of those principles to 
particular cases, and the details of the measure, much difference of 
opinion may reasonably exist. The incongruities of this new 
system are not few in number ; and much of the machinery has 
yet to be tried before we can pronounce upon its success. 

Many of these evils might have been avoided, had government 
in the nrst instance expended a due portion of time and delibera- 
tion in framing a full scheme of the projected measure. Unfortu- 
nately, the original bill was introduced in a crude and imperfect 
form ; and, like Mr. Edgeworth^s house, in which all convenience 
and symmetry were sacrificed in order to preserve a single chimney, 
the Reform iBill has suffered throughout all its stages, because it 
has been thought necessary to adhere in substance to the original 
bill. The objections of its numerous antagonists, and the tardy 
deliberations of its friends, were the means of discovering and re- 
moving many of its imperfections ; but that when the experiment 
of its practical application has been made it will not require revi- 
sion, no one who is acquainted with the prodigious extent of its 
operation can doubt. While we are upon this subject, we cannot 
avoid remarking what facilities the existence of a class of officers, 
like those pointed out in the article on Municipal Institutions in 
our last number, would have afforded to the working of the Reform 
Act. The overseers are already, we understand, in a state of great 
perplexity, from which they will be no sooner rescued than they 
will go out of office, and make way for others as ignorant as, on 
the first performance of their duties, they were themselves. To 
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critidfle the Refann Act is not our intentum ; enoof^ of jealous 
eyes there will be to detect its faults, and of ready tongues to pro- 
claim them ; but the great measure once carried, the amendment 
of it, if requisite, will be a task compavatiTely easy. 

It would be doing injustice to tne hi^h station, the extraovdi- 
nary talents, and the meritorious intmtions of Lord Brougham, 
not to give the first place to the measures of reform projected by 
him., It was not untu the session was far adyanced that his lordship 
stated, in the House of Lords, the plan adopted by him for reform- 
ing the abuses of the Court o( Chancery. Of course it was too 
late to proceed with a bill brought in at this period of the sessipn ; 
but it remains over for the consideration of tneir lordships till the 
next parliament. Into the detaOs of the proposed reforms we 
shall not enter in this place ; the^ require a more accurate and ex- 
tended investigation. In addition to the changes projected in. 
various departments 'of his own court, the Chanc&or adverted to 
a subject of the highest importance, — ^the propriety of separatii^ 
the political and judicial functions of the Glreat SeaL Upon this 
question we have, upon more than one occasion, expressed a de- 
cided opinion; and it is with singular pleasure that we find an 
alteration so essential to the interests of justice likely to be car- 
ried into effect. 

The ipirit of reform is visiting other courts than the Chancel- 
lor's. It is almost incredible that the iniquities, for we may justly 
term them so, of the Ecclesiastical Courts, should have been suf- 
fered to continue until this day. Bad jurisdictions, perverted to 
worse purposes, have long demanded a searching reform. Of the 
proposals of the Ecclesiastical Commissioners we have spoken in 
another place ; and we shall here only notice the bill introdiiced by 
Lord Brougham, for, transferring the -appellate jurisdiction of the 
ecclesiastical courts to the privy council. That a transfer of 
this jurisdjition was desirable, nay, that it was necessary, no one 
can aoubt ; but whether the arrangement which transfers it to the 
privy council be a judicious one, is altogether a different question. 
That a worse court than that of the privy council, in constitution 
and in practibe, can be found, we do not believe ; and it was only 
of course with reference to some very considerable changes in that 
court that Lord Brouffham could have proposed any addition to 
its appellate jurisdiction. But even supposing such changes 
effected, will they be such as to render the members of the pnvy 
council proper judges of appeals ? Would it not be far preferable 
to establish a respectable and efficient tribunal, resembling the 
Cour de Cctsaation of our neighbours, consbting of men of high 
legil acqiiirements, to whose judgment, in the last resort, the revision 
ot all causes, ecclesiastical and others, might be referred, than to 
subject the suitors, as under the late; Bankruptcy Court Act, to th*" 
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wisdom of the peers, or, under the present bill, to the intelligence 
of the privy council. Some strong observations have been inci- 
dentally made in parliament upon tne subject of the constitution of 
the council, and it is decided that some alterations are to be made. 

The bill for abolishing the Court of Exchequer in Scotland (see 
antCy p. 299) has passed into a law, and upon the death or resig- 
nation of the present judges, the husiness of that courts if any can 
be found, is to be transferred to the Court of Session (2'^Wm. IV. 
c. 54.) 

The situation of the new Court of Bankruptcy was introduced, 
as it was absolutely necessary that it should be, as one of the tppircs 
in the Chancellors speech on judicial reform. He expressed In 
strong terms his satisfaction at tne working of the new system, and 
pointed out the great saving in expenditure which had been effected; 
but great as that saving is, it is quite clear that it might have been 
greater. Upon one point only he had been disappointed — ^in find- 
ing that the judges of the Court of Review were greatly' under^ • 
worked. It mignt indeed have been obvious to any one that 
this must necessarily have been the c^smb, but Lord Brougham^ 
it appears, was persuaded to appoint more judges than in his 
own opinion were adequate to the performance of the duty. 
Now, however, not even the most strenuous advocate for mm- 
titudiinous juc^es can contend that there is sufficient business 
in bankruptcy to supply the four learned persons who preside 
over the Courlr of Review, and the Chancellor has therefore 
found it necessary to furnish them with some means of filling 
up theur vacant time. In our last number we ventured to 
state^ that previously to the construction of the ^^ Court in 
Bankruptcy some inquiry should have been made into the 
possibihty of administermg both insolvent and bankrupt estates 
under one and the same system, and of thus destroying a scheme 
devised for no other purpose than that of multiplying expence and 
difficulty. From the Chancellor'^s speech it appears that he is 
now of opinion that such a relation exists between these two 
branches of our law as to justify him in proposing to connect the 
jurisdiction of the judges in bankruptcy with that of the Insolvent 
I)ebtor^s Court. This he proposes to do in a bill to be intro- 
duced *^ early next session ;^ but may it not be doubted whether a 
measure thus brought forward will not be too precipitate ? It 
appears to us that not only the judicial administration of the bank- 
rupt and insolvent law demands revision, but that the system 
itself must ere long undergo important changes. The late report 
of the Common Law Commissioners makes it quite manifest that 
the insolvent laws must be amended; and therefore to graft a new 
judicial establishment upon the old system seems only to do that 
. which must shortly be undone. In fact, until the wnole of this 
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branch of our jurisprudence has been submitted to an enlaq;ed 
and deliberate examination it is quite in vain to erect either new 
Bankruptcy Courts or new Bankruptcy-Insdlyent Courts. 

Though the subject of local courts has been brought brfore the 
attention of government, no bill has been introduced either for the 
establishment of new tribunals or for the improvement of the old 
county courts. This we do not regret. It is a subject of infinite 
difficulty, and requires the fullest and most deliberate consideration. 
No benefits can be conferred neater than those to be derived 
from a well constituted system of local courts, and a rash and hasty 
experiment might lead to the postponement, if not to the destruc- 
tion, of the measure. 

One of the measures contemplated by Mr. Peel, before his resig- 
nation of office, as forming a part of his meritorious scheme for the 
consolidation of the crimmaf law, was the revision of the laws 
touching ofiences against the coin. There was scarcely any por- 
tion of our penal code which more imperatively demanded a reform 
than this. From the time of Edward III. to that of Queen Anne 
various statutes had passed, affixing the penalties of treason to the 
act of coining in its different branches, so that there were no less 
than seven offences of this kind punishable with death. The con- 
sequence was, that the conviction of offenders became difficult, and 
the crime increased with impunity. To abolish this severity was 
one of the first objects of the new statute (2 Wm. IV. c. 34), 
which has in every instance replaced the capital punishment with 
transportation for life. Other improvements of a minor character 
are introduced, which will tend both to render the law more intel- 
ligible and to facilitate its execution. It is singular that this 
important act should, as we have before remarked, have passed 
through parliament without so much as a single observation. Few 
circumstances could more strongly mark tne change which has 
taken place in some quarters, with regard to the tenacious ad- 
herence to capital punishments. 

Of this change another proof is to be found in the passing of the 
bill for abolismnff the punishment of death in certain cases of 
forgery. This bifl, which was introduced by the Attorney General, 
may be almiost said to have passed the House of Commons with- 
out opposition. It is true that in the case of the late Forgery 
Act brought forward by Mr. Peel, the sense of the House of 
Commons was expressed in favour of a mitigated punishment, but 
this was only after a long and animated debate, in the course of 
which no one could say to which side of the question the majority 
inclined. On the present occasion, Sir Edward Sugden, who had 
formerly spoken in favour of retaining the capital punishment, 
acknowledged that it would be in vain to oppose the measure; 
and the only strenuous attempt at opposition proceeded from Sir 
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C. Wetherell. From the Lords, as there was too much reason 
to expect, the bill returned mutilated and disfigured. That Lord 
Wjrniord should have proposed an amendment, the object of 
which was to retain capital punishments in some cases, those who 
are acquainted with the character of his lordship^s mind saw with- 
out surprise ; but that the Marquis of Lansdowne, from whom 
better things might have been expected, should recommend a dis- 
tinction totally unfounded in principle, and most injurious in prac- 
tice, as we are well persuaded the amendment will prove, has oeen 
a matter of astonishment and regret to all who regard his cha- 
racter as a statesman. We cannot but contrast the crude and 
weak speculations of the noble marquis with the straightforward 
sense and the acute reasoning which distinguish Lord HoUand^s 
speech on this occasion. Lord Grey acceded to the amendment 
confessedly on experimental grounds. This course, though we 
r^ret that his lordship should have taken it^ has yet some sem- 
blance of principle to recommend it. By the amendment, the 
forging of wills and of powers of attorney relating to the public 
funds still continues a capital offence. That it should long con- 
tinue so is impossible. The anomaly will be too striking. The 
fiicility of rendering a forged will available is nothing compared 
with the ease and comparative safety of obtaining money upon a 
forged draft or bill, and yet the latter offence, occurring more fre- 
quently, more injurious to commercial credit^ and committed with 
infinitely more facility, is visited only with a secondary punish- 
ment. With what feelings also will the public now regard the 
putting to death of a man for forging a will or a power of attorney, 
if indeed any judge should be found hardy enough to leave such 
an offender ipr execution ? 

In connexion with the subject of punishments we are happy to 
announce the passing of Mr. Ewart^s bill for abolishing the punish- 
ment of death in the cases of stealing in a dwelling nouse to the 
value of five pounds, horse stealing, and cattle stealing, substitut- 
ing the punishment of transportation for life. The measure, as it 
might be expected, met with considerable opposition in the House 
of Lords, where, however, it^ ultimately passed with certain amend- 
ments. These amendments consist in a clause restricting the 
governor of a colony, to which a convict is transported, from giving 
any pardon or ticket of leave to him, before ne has served four 
years, if transported for seven ; before he has served six, if trans- 
ported for fourteen ; and before he has served. eight, ilT transported 
for life. The punishment also of transportation provided by the 
act is by the Lords^ amendmlSfnt made imperative, and conse- 
quently in all cases under the act the judges are compelled to 
pronounce the same sentence. The poucy of both these amend- 
ments may be much doubted. At the time when it is agreed upon 
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all hands that some alteration must be made in our system of 
secondary punishments, and when inquiries have just been insti- 
tuted into the best mode of effecting those alterations, it seems at 
least unnecessary, if not rash, to introduce so considerable a 
change as that in the present bilL It is difficult also to say in 
what manner it will operate upon the prosperi^ of our penal 
colonies ; a point which does not appear to Have been sufficiently 
remrded. 

The rendering it compulsory upon the judges in all cases to 
pronounce a sentence of transportation for life, is a measure of 
still more doubtful propriety, which seems to have proceeded from 
the idea that punishments ought to be certain. But though 
punishments ou^ht to be certain with regard to in/licHony it is a 
very different thinff from their beinff certain with regard to degree. 
Some latitude in the breast of the judge is absolutdy necessary to 
prevent unequal and, in fact, unjust punishments. The starving 
mechanic who steals a lamb to support his family and the whole- 
sale dealer in stolen cattle receive under this act the same measure 
of punishment. Several of the judges have on the late circuit ex- 
pressed their regret in bdng compelled to pass a sentence which, 
if they had been able to exercise their discretion, they would not 
have pronounced. It may be remarked, as an instance of the want 
of principle and system which prevails in our leffislation, that 
while in this act all discretion is taken away from vie judges, in 
the Coining Act it is expressly given to them in cases where before 
they did not possess it. Lord Wjrnford took the opportunity, 
when moving tor some returns relating to the admi:*istration of 
justice, to complain of the observations attributed to the judges 
upon the operation of his amendment, and endeavoured to show 
that it was not introduced for the purpose of taking away the 
judge^s discretion, for that he might still refer the case to the con- 
sideration of the King. But how absurd is this ! Why compel 
the Secretary of State tO'Cxercise his discretion, when that of the 
judge who tried the case would be exercised with infinitely more 
benefit. The operation of the amendment (if it is suffered to 
stand) musti be to reader transportation for life the punishment 
for all these offences, however different in degree. 

The only other measure relating to criminal law in the present 
session is a short act, entitled, ** An Act for more effectually pre- 
ventinff embezzlements by persons employed in the public service 
of his IVf ajesty."" (2 Wm. iV. c. 4.) This act has the eflfect of 
rendering persons employed in public offices, and embezzling any 
chattel, money, or valuable security, guilty of felony, and subject- 
ing them to transportation for fourteen years. 

The spirit evinced in parliament on the subject of criminal 
jurisprudence, during the present session, has been decidedly 
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fayounble to those unprovements which the progress of society 
and the voice of the people have so long demanded. It is now 
obvious that the fierce and vindictive feeung which has too long 
governed our legislators is beginning to subside, and that mode- 
rate punishments, duly enfor^, wul at no considerable distance 
of tune replace the sanguinary and impolitic inflictions which 
have so long disgraced the administration of justice in this 
country. 

We have now to notice the parliamentary labours of the Real 
Property Commissioners. On the subject of Registration, we 
have already said so much in the first article of the present num- 
ber, that we shall relieve our readers from any farther disquisition 
in this place. We shall only add, that a pmisal of the evidence 
before tne Select Committee lias confirmed us in the opinion that 
the establishment of a system of municipal officers, as suggested 
in our article *^ on Municipal Institutions,^ would prove of incal- 
culable service in bringing the project of rejristration to bear. In 
addition to the facilities which would be afforded to metropolitan 
registration by having these district officers, and all the conve- 
niences of handing over the deeds and receiving payments on 
account of the registering, they would serve as a great check upon 
forgeries, should the parties be required to execute in their pre- 
sence, according to the French custom. This is su^ested by 
Mr. Hodgkin, m the valuable evidence given by him before the 
committee. 

The other bills of the Real Property Commissioners were, we 
think, properly abandoned before the conclusion of the session. It 
was obvious that they could not receive the extreme attention 
which their great importance demanded, and when they are again 
brought berore parliament we hope to see them undergo some 
more searching examination than a body of country gentlemen, a 
few gallant officers, and a select number of aldermen, can bestow. 

The Third Report of the Real Property Commissioners has 
been presented to parliament. It chiefly- relates to the subject of 
tenures. We shall make it the subject of some remarks m the 
next number of the Jurist 

The Common Law Commissioners have presented their Fourth 
Report, on the subject of Arrest, which has been submitted to par- 
liament ; but as we have, in the early part of the present number, 
given some account of this important document, we shall stand 
excused for not noticing it farther in this place. We were much 
rejoiced to find that, in consequence of Mr. Daniel .Whittle 
Harvey^s motion, the subject of cqMing to the bar is to be brought 
before the cognizance of the Common Law Commisaoners. Such 
an event as this indicates pretty clearly the approach of other 
reforms. Close corporations, and all bodies not existing for the 
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public benefit, and not responsible to the public, may shordy ex- 
pect a searching visitation. With regard to the Inns of Court, an 
inquiry into their constitution has become indispensable. The 
power possessed by the benchers is such as ought not to reside in 
any body of men, more espedaUy when the vacancies in that body 
are filled up by self-election, and an esprit de cf^rps is thus, 
created wliicn almost defies the operation of public oponion. The 
subject of legal education in England is one of much importance, 
and we ho^ to take an early opportunity of in<]|uiring into it. 

Mr. Baring^s bill, touching privilege of parliament in matter of 
arrest, and for preserving the dignity of the House of Commons 
by excluding bankrupts and insolvent persons, has met with so 
much opposition that it has been abandoned for the present. In 
some respects. this is not to be r^retted: in the face of the Com- 
mon Law Commissioners^ Report, we do not see why the system 
of anrest should be extended, nor are we altogether friendly to a 
change which shall have the effect of excluding any class of persons 
from a seat in parliament Let the people themselves be the 
judges of the character and station of those whom tiiey send to 
represent them ; and if they can find an honest and able insolvent, 
let them forthwith elect him. The only rules of exclusion tiiat 
ought to be acted on in this and in similar cases, are those which 
are to be found in tiie breasts of sensible and impartial men. To 
give the fullest efiect to all legal process against the property of 
members of parliament, and of all other persons, is of course greatly 
to be desired. 

The wide and difiicult question of the Poor Laws has been sub- 
mitted, as we stated in our last number, to the consideration and 
investigation of commissioners, and the Chancellor has given a 
very favourable report of the progress which they have already 
made in their labours. We trust that we shall find some measures 
proposed strong enough to ^ sweep away that offensive mass of 
absurd enactments and contradictory decisions called the Poor 
Laws. 



Akt. IX.— review of the proceebings of 

THE COURTS OF COMMON LAW. 

Previously to entering upon the review which we propose to give 
of the proceedings of our Courts of Justice during the past year, 
it is proper that we should ofier ^ome explanation of the mode in 
which we intend to attempt this task, aiid of the objects which we 
have in view in its accomplishment. 

The judicial decisions-of the courts are fully and indeed redun- 
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dandy reported. Two, and in some instances three, different sets 
of reporters labour in each court ; while, in addition to these, we 
have distinct publications 6f magistrates^ cases, commercial cases, 
cases of practice, &c. &c. Many of the daily newspapers, again^ 
have eacn their establishment for reporting ^^ interesting trLeds,^^ so 
that the public cannot, with 'any show of reason, complain that 
they are ignorant of what passes in our courts of justice. 

!fiut the information thus lavishly supplied is confined entirely 
to a narrative of individual cases. No attempt is made on any 
hand to give an idea of the practical progress of jurisprudence, — 
in what current the tide of justice is running, — ^whether the 
system of our laws, as exemplified in practice, is improving or 
deteriorating, — ^whether its tendency is towards liberal principles 
or towards confined and narrow views, — ^how the feelings of the 
judges display themselves, — and what, in short, is the history and 
progress of practical jurisprudence in this country. 

To supply this deficiency will be one of our first objects ; and 
in this attempt we trust that we shall make ourselves perfectly 
intelligible to our unprofessional readers, to whom we should wish 
to render these articles a source of interest, if not of information. 
In presenting a general view of the spirit in which our judicial 
proceedings are conducted, it will not be necessary for us, nor is 
it our intention, to enter into any criticisms upon the particular 
judgments of the courts, or to constitute ourselves into an appellate 
tribunal for the revision of all decisions whatever. The task 
which we propose to ourselves is altogether one of a different 
and more humble character. 

The first qi^lestion which an inquirer into the present state of 
our judicial proceedings would make is, with what feelings do those 
who preside over our courts regard the spirit of improvement 
which they witness on all sides of them, and how do they stand 
affected towards its introduction into their own domains ? That a 
spirit of change is abroad (and it depends upon the good sense 
and prudence of the community to make that change^ improve^ 
ment% and that neither people in low places nor in high places can 
be exempt from its operation, few persons are now so blind as not 
clearly to perceive. The spirit is one which is capable of being 
guided' to tne best and the wisest ends, but, thwarted and opposed, 
may prove as destructive as it might have been rendered useful 
and beneficial. An awful responsibility, therefore, rests with those 
whose station and influence give them the means either of forward- 
ing the career of improvement or of checking its progress and 
turning back its current. Fortunately, the events which have 
taken place in this country during tne last five years, have not 
been without their effect upon the minds even of the most bigotted 
opponents of reformation. Their darkness has been enlightened, 
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their fean have been alanned, and the '* piemonitory symptoms^ 
of reform have induced them to contemplate jneasures, the con- 
sideration of which would, a few years dnce, have been rejected 
with scorn, and to adopt a course of proceeding which it ia evident 
th^ would, if neglected, have been compelled to pursue. 

« when the tide of public opinion flows deep and strong it must, 
in the end, bear every one along its current. Some objects round 
which it sweeps have remarkable powers of resistance, but even 
th^ at length will yield. Amongst those objects, the ancient 
expounders of ancient laws have a vis inerticB not easily overcome ; 
but the flood-tide of reform has shaken their firmness, and 
alreadj they have begun to make preparations for yielding to and 
directing the current. 

The judges have become refoi^ers — reformers of those abuses 
which once formed part of our perfect system of law. Alterations, 
and some of them on a very extended scale, have been already 
made, and are yet making, under the immediate superintendence 
of the heads of the different courts. There is inherent in every 
court, by its original constitution, a power of reffulating its own 
proceedinffs by rules laid down for that purpose, by the presiding 
judges. ¥f early the whole of what is called the practice of the 
courts has originated in this manner, and has from time to time 
been altered or amended, as circumstances required, or as the 
wisdom, or sometimes the caprice, of those who presided over the 
courts dictated. Each tribunal possessing a sirpreme jurisdiction 
in this matter, framed for itself a sort of code of procedure, with- 
out reference to what had been established as the practice of the 
other courts, and the consequence was an incongruity in their 
modes of proceeding unfounded in principle, perplexing to the 
courts themselves, a fertile source oi difficulties and errors, and 
highly injurious to the interests of justice. Until within the last 
few years no disposition was shown by the judges to put an end to 
these useless distinctions, by assimilating the practice of the dif- 
ferent courts. On the- contrary, their inclination seems to have 
been to regard with jealousy a reference to the practice of other 
courts, and to uphold their own as a proof of the independence of 
their jurisdiction. Latterly a more reasonable view of the question 
has prevailed, and the judges of all the courts have concurred in 
the propriety of abolishing the many arbitrary and useless dis- 
tinctions which have rendered the practical part of the law so fre>. 
quently the source of expence and delay. The subject, in the 
mean time did not escape the notice of the Common Law Com- 
missioners, who, in their Third Report, strongly recommended a 
revision and assimilation of the practice of the cuirerent courts, and 
a consolidation of it, under the authority of parliament, if ne- 
cessary. 
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Much, however, was capable of being effected by the iudges 
themselTes, under the autnority which, as we have stated, they 
possess of reffulatinff the practice by rule of court. This power 
was extended bv the statute 1 William IV. c. 70, s. 11, which 
enabled the whole body of the judges of the superior courts of 
law, or any eight of them', of whom the two chief justices should 
form part, to make rules and relations binding upon all the 
courts. Under the sanction of this statute the judges have pro- 
mulgated two sets of rules, the first in Trinity Term, 1 William IV. 
and the second in Hilary Term, 2 William IV. 

The rules of Trinitv Term, 1 William IV., are chiefly directed to 
an improvement in the practice of the courts with regard to bail, 
and to a reduction and simplification of the forms of pleading in the 
more common actions. In actions of indMntaius assumpsU the 
old forms of declaring were of considerable length, and conveyed 
little or no information with reffaid to the real nature of the plain- 
tiff's claim. To obviate these mconveniences, the judges directed 
the length of the counts to be retrenched, and, that no difficulty 
might arise, they added a schedule of forms and directions. As 
the declaration still failed to supply the information which a defen- 
dant has a ri^ht to expect, the judges ordered that in all caset of 
declarations m indebUattis assumpsit the plaiutiff should accom- 
pany his declaration with full particulars of his demand. Other 
rules were made for the purpose of saving time and expence, such 
as that a party attending before a judge shall be entitled to his 
order, after serving tuH> summonses on the party who neglects to 
appear; whereas it was before necessary tnat three summonses 
snould be taken out Upon the whole, no inconsiderable degree 
of useless expence has been saved to suitors by these rules, and 
especially by that part of them which shortens the pleadings. 

The rules of Hilaiy Term, 2 William IV., commence with a 
recital that it is eroedient that the practice of the Courts of Eing's 
Bench, Common Fleas, and Exchequer of Pleas, should, as far as 
possible, be rendered uniform. One hundred and ten rules follow, 
nearly the whole of which are directed to die object stated in the 
preamble. Some, however, there are, which amend the practice, 
m all the courts, though these are comparatively few in number. 

It must not be supposed that these rules, numerous as they are, 
form any thii^ like a revised practice. Of the different modes of 
proceedinff berore adopted in the different courts, the judges have 
selected that which seemed to them the' least objectionwle, but 
they can scarcely be said to have made an attempt to introduce 
an improved and simplified practice. That task, so strongly re- 
commended by the Common Law Commissioners, still remains 
to be achieved. Much good might be effected by the adoption of 
their suggestions, upon which the judges have already occasionally 

VOL. ill. — ^JU. 2 G 
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acted. We hope before long to see the Code of practice advised 
by them constructed with a due regard to arrangement, simplicity, 
and brevity. 

While it was so desirable, even in the inferior points otprcustice, 
to render the proceedings of the courts uniform, it became of 
course an object of solicitude that the diversity in their process 
should be abolished. Until this was accomphshed it is obvious 
that their proceedings could not be thoroughly assimilated. The 
judges appear to have been of opinion that tneir power over the 
macninery of the courts did not extend to so large an alteration as 
this, and accordingly a bill was introduced into parliament by the 
Lord Chief Justice to render imiform the process of all the courts. 
Of the details of this measure, which passed into a law in the 
course of the last session, we have already given an account.* In 
addition to the benefit of providing one uniform process for all 
the courts, this act has introduced some valuable improvements 
with regard to the practice relating to the service, &c. of process. 
The ^^ warning to the defendant,^ directed to be indorsed on all 
writs of capias^ ought to be imitated in other cases. Every writ 
should inform the party of the consequences he incurs by neg- 
lecting it. 

The desire of uniformity appears not to be confined to an 
uniformity of process and of practice, but to be extending itself to 
an uniformity of decision. All the courts are now more anxious 
than they formerly were to render their judgments congruous and 
reconcileable. Occasionally they are still at variance. (See Dil- 
lon V. Langley, 2 Bam. and Adol. 131 ; Carlisle v. Garland, 
7 Bingh. 298 ; Balme v. Hutton, 2 Crom. and Jerv. 19.) And 
it is much to be regretted that in such cases there is no mode of 
ascertaining the law, unless the litigant parties should choose to go 
to the expence of carryitig the cause to a court of error. 

A greater respect also seems to be paid to the many exceUent 
authorities upon subjects of general law, which are to be derived 
from the jurisprudence of foreign nations. Nothing, we feel per- 
suaded, would tend more happily to liberalize the practice of the 
law, to add riches to the learning and ornament to the forensic 
efibrts of its professors, than a comprehensive inquiry into the 
systems of foreign jurisprudence, and an attentive stuay of their 
principal writers. In this the Americans decidedly surpass us."!* 



* Ante^ p. 295. 

-|- ^' There is a remarkable difflrence m Ae manner of treating jadicial sabjects 
between the foreign and the Engliah jurists. Tlie former, almost universaUy, discuM 
every subject with an elaborate, theoretical fulness and accuracy, and ascend to the 
elementary principles of each particular branch of the sdenoe. The latter, with few 
exceptions, write what they are pleased to call practical treatises, which contain little 
more than a collection oC the principles laid down in the adjudged cases, with scaiedy 
an Attempt to illustrate them 1^ any general reasoning^ or even to follow them out into 
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The corporations still find favour in the eyes of the judges ; and 
while Lord Tenterden presides in the Eing^s Bencn they will 
never want a friend. On all occasions where the rights of the 
lar^ body are in opposition to those of the select few, the incli- 
nation of the court is in favour of the latter. An attempt was 
made by some of the freemen of the Merchant Tailors^ Company 
to obtain a mandamus for the purpose of inspecting the books of 
the company, on a suggestion of improper dealings with the funds 
of the corporation, &c. TJie court refused the appUcation, with 
costs. (2 Bam. and Adol. 115.) The ground of this decision is 
stated by Lord Tenterden to be, that there is no instance of such 
an application as this having been granted. The cases in which the 
court has interfered are au alleged to have been where some suit 
or controversy was depending. His lordship added, at the conclu- 
sion of his judgment, ^^ Nor can I see any good reason for allow- 
ing particular members of a body corporate to inspect every docur* 
ment belonging to such body. I am sure it would lead to |p:eat 
inconvenience, and to much expensive Utigation.'*^ Inconvenience 
to whom? To those who profit by concealment. Litigation with 
whom ? With those who infringe the law for their own benefit. 

The advantage to be derived bjr the community from upholding 
the follies and abuses of corporations is pretly clearly manifested 
in another case, which occurred lately in the Court of Eing^s 
Bench. (Shaw, Chamberlain of London, v. Pope, 2 Bam. and 
Adol. 465.) The questions raised were, whether the Common 
Council of London had the power of licensing the number of carts 
to be worked in the City; whether they could delegate this power; 
and whether the number licensed was a reasonable number. The 
Common Council in 1681 eniicted, by a bye law, that 420 carts, 
and no more, should be licensed by the president and governors 
of Chrisfs Hospital; and the court held the. bye law, good, and 
that no inquiry could, be made into the reasonableness of the num- 
ber. It is singular that, while from the decisions of our coyrts of 
justice an appeal is in all cases given, the judgment of every close 
corporation in the country is to be conclusive. We trust that the 
time is not far distant when a diligent investigation will be made 
into the affairs of every corporation in the kingdom, and when it ' 

dtUateral consequences. In short, these treatises are but little more than full Indexes 
to the Reports, arranged under appropriate heads ; and the materials are often tied toge- 
ther by very slender mreads of connexion. They are better adapted to those to whom 
the science is famlUar, than to instruct others in its elements. It i^pears to me, that 
the union of the two plans would be a great improvement in our law treatises, and 
would afford no inconsiderable assistance to students in mastering the higher branches 
of- their profession.*' — Prrface to ^' Commentarteg on the Law of BaUmenit ; with 
Ilhutratiotu from the CivU and the Foreign Law. By Joteiph Story^ LL,D. Dane 
Profeuor of Law in Havard University. Cambridge, U.S. 1832.*' This work will 
add to the hi^ reputation whidi its author has already acquired both in his own country 
and in England. 

2g2 
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vill not be necessary-for a corporator to apply to die Court of 
Kmg'*8 Bench for a mandamuB, before he can inspect the accounts 
of the body of which he is a member. 

The <* Magistrates' Cases^ in the King's Bench are always 
wjorthy of stiidy, and afford many valuabte suggestions. From 
these decisions we may best learn the deficiencies of the law, and 
the necesnty of applyine to a higher source for relief. Hitherto 
the law has fenced round the magistracy with such protjections, 
that it is almost impossible to obtain justice in those cases <^ 
oppression which too frequently occur. Something, it should be 
remembered, is due to the public, who may now aunost be said to 
be without redress where their injuries proceed firom those whose 
duty it is to distribute justice. It has long been die' practice of 
our justices of the peace to shun that publicity which is one of the 
greats safeguards of justice; and the decisions of tiie superior 
courts have too generally sanctioned this practice. A justice of 
the peace has a natural omection to hear any other voice than his 
own ; and it now appears from a late decision (Collier v. Hicks, 
2 Bam. and Adol. o63), that he has the power of preventing any 
one firom acting as an advocate before him. In that case an attor- 
ney attended before certain magistrates, as the advocate of a party 
who had laid an information on a penal statute, and was turned 
out of their office for not desisting from doing his duty to his 
client. The Court of King's Bench held, that the magistrates 
were justified in this act, having a discretionary power to regulate 
the proceedings of their own courts ; tiiat they might decide who 
should appear as advocates, and whether, when tne parties were 
before them, they would hear any one else. ^^ Any person^" said 
Lord Tenterden, ^* whether he be a professional man or no^ may 
attend as a friend of either party, may take notes, may quietiy 
make suggestions and ^ve advice ; but no one can demand to take 
a part in the proceedmffs as an advocate, contrary to the regula- 
tions of the court as settled by the justices.'' We shall not stop 
to inquire into the soundness of this decision, but, if it be law, it 
is quite time for tiie legislature to interfere. Why is the court of 
a justice of the peace to be the only court in which a party may 
not have the benefit of an advocate's services ? When tne highest 
court in the kingdom dare not refuse to hear a man by his advo- 
cate, why should a justice of the peace possess such a power ? 
Difficulties enough exist in the construction of acts of parliament, 
and in tiie application of law to facts, to render the assistance (£ 
an attorney or advocate essentially necessary in such inquiries. It 
is vain to say that ** eitiier of the parties may have a professional 
assistant to confer and 'consult with^ but not to intenere in the 
course of the proceedings." Can a clever attorney transfuse his 
argument into the mind^ or deliver it by the mouth, of a clod- 
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hopping Dloughman brought up for poaching, or of a weather- 
beaten sailor accused of smuirfflinir ? 



" But,^ says the Chief Justice, *^ if the informer may, as a 
matter of right, demand that a professional advocate snail be 
heard for him, diough he himself be present, the accused must 
have the same right. The consequence would be, that the parties 
would, in most cases, be put to a heavy and grievous expence. 
My own opinion is, that, m general, the ends of justice will be 
sufficiently well attained in these summary proceedings, by hearing 
only the parties themselves, and th^ir evidence, without that 
nicety of discussion and subtlety of argument, which are likely to 
be introduced by persons more accustomed to h^ questions. 

It would no ooubt prevent '^ a heavy and grievous ezpence^^ if 
advocates were prohibited in othier courts, but this has never been 
suggested as a reason for such a prohibition ; and while the law 
remains as it does, a man'^s liberty or property too often depends 
upon ^' nicety of discussion and subtlety of argument.^ 

The decisions upon the Poor Laws are as numerous as ever. 
When will this abuse cease ? The commissioners for inquiring into 
the state of these laws will do well to direct their especial attention 
to the enormous expence and vexation which arise nrom the litiga- 
tion of these questions. The absurdity of rating only some par- 
ticular species of property is manifested by the numerous cases 
which anse upon the subject of rateability. Some of the longest 
and most perplexing cases in the latex reports are those respecting 
the rateability of canals and property of a similar nature. Why 
should the time of the Court oi Kmg^s Bench be consumed in 
dedding whether an excavation in the earth, from which limestone 
is obtained, is a mine or not ? If the machinery for raising other 
taxes resembled that by which the poor-tax is levied, and gave rise 
to an equal proportion of litigation, what woidd become of our 
courts ? No reason exists why the poor rates might not be levied 
with all the facility of the government taxes. It is in vain that 
the Court of King^s Bench discourages the stating of cases ; while 
parishes have funds and lawyers, and while the Poor Laws remain 
as they are, the evil will continue. 

What a picture of misery does the following marginal note of a 
case decided last year in the Court of Eing^s Bench present! 
*^ Under the statute 59 Geo. III. c. 12, sec. 33, an Irish female 
pauper, having'a Dastard child bom in a parish in England, and 
within the age of nurture, may, on becoming chargeable, be passed 
to Ireland, though the child cannot be sent with her, the act not 
authorising th^e removal of any settled person.^ (Rex v. Benett, 
2 Bam. and Adol. 712.) " The statute,"* says the Chief Justice, 
*^ authorises and requires the justices to remove to Ireland the 
mother, who has not gained any settlement in England; but it 
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gives them no power to lemove the child, which has acquired a 
settlement there by its birth. There may undoubtedly be hard- 
ship in remoYinff the mother without the child, but that must be 
submitted to» ror the act is imperative.^ This is a tolerably 
striking exemplification of the evus and follies of the settlement 

2 stem, which would seem to have been expressly contrived for 
e sake of raisbff doubtful questions, and producing hardships 
« that must be submitted to.^ 

It is a task not dev<nd of interest and utility to trace the deci- 
sions of the courts upon doubtful and unsettled questions. It 
would scarcely be consistent with our plan to enter into an exami- 
nation of these cases, unless where they suggest some remarks 
upon the policy or expediency of the law as declared. Of diis 
nature is the case of Burroughs v. Clarke, Dowl. P.R. 48. It 
has not yet been solemnly decided whether an arbitrator is entitled 
to recover the amount m his fees; but in that case Mr. Justice 
Taunton intimated an opinion that his services were purely 
honoranr, and tiiat he could not maintain an action for his fees. 
It is difficult to know upon what principle this opinion can be 
supported. Great injustice has been nequentiy caused by the 
rule that physicians cannot sue for their fees ; and we do not see 
why it should be extended to another class of persons. The 
services of an arbitrator merit reward as much as those of > any 
other person who bestows his ^' work and labour;^ and if he is 
refused the protection of the laws, he will but too probably be 
driven to unworthy means of protecting himself. The judges are 
secure of their salaries, and would not be very willing to have 
their services declared honorary ; and yet what are they in fiict 
but arbitrators between plaintiiis and derendants ? 

The case of Churcher v. Stringer, 2 Bam. and Adol. 777) ^^ 
which it was held that though interest is recoverable in an action 
on an award directing the payment of money at a certain time ; 
yet that the principal only can be had upon motion for an attach- 
ment, leads to a consideration of the rule laid down by the courts 
of law on the subject of interest. That rule is decidedly too 
narrow, and is, we doubt not, the cause of many vexatious de- 
fences. Unless interest is payable, either by express stipulation 
or by the usaee of trade, or unless the action is brought on cer- 
tain mercantile instruments, the courts in general refuse to give 
interest. Nothing can be more unjust than this. Where tiie 
sum is large, it is well worth the defendant's while to protract the 
judgment by every mode of delay and opposition in his power; 
the amount of interest gained beilig much greater than the amount 
of costs incurred. When money is detained from the rightful 
owner, why should not the party be compelled in very case to pay 
the interest which he has made, or at all events might .have made, 
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by the use of it ? The Common Law Commissioners propose (4th 
Report, p. 33) ^^ that interest shall be recoverable on all debts, 
from the commencement of the action down to the time of execu- 
tion ;^ but why not also from the time of the debt becoming due ? 

Great benent has been derived to the suitors and practisers in 
the Einj^'s Bench, from the arrangement by which one of the 
judges sits in the bail court for the dispatch of business of minor 
importance. Much delay, expence, and inconvenience, have been 
prevented by this practice. It is ^atly to be regretted that the 
same principle which dictated this improvement has not been 
carried farther, and that such a division of labour has not been 
made as would secure greater order and celerity in dispatching the 
business of the court. * At present, all kinds of business are 
mingled together, and not even the most constant attendant upon 
the court can say with certainty what particular matters it will 
proceed upon next. The French contnve to facilitate business 
by dividing their courts into chamber s^ and our own late change 
is in the nature of that arrangement. Surely some method mignt 
be devised of proceeding with such a degree of order and regula- 
rity, as to prevent persons whose duty or whose interests compel 
them to attend the court, from wasting their time there day aiter 
day, week after week, and sometimes term after term, in the vain 
hope of their business coming on. 

Before closing our review of legal proceedings, we must not 
omit to notice the attempts which have been made by some of the 
judges on their circuits, to revive the barbarous and disgusting 
practice of gibbetting. The Anatomy Act having put an end to 
the dissection of murderers, gives the judges the power of order- 
ing the body of the malefactor tp be buried within the walls of the 
pnson, or of directing it to be gibbetted, as might have been done 
before. It would not have been unreasonable to expect that, as 
the former power was given in lieu of the dissection, the judges 
would have acted upon it in all cases, and would not have recurred 
to the exploded custom of exposing the decaying remains of the 
criminal— an abominable and indecent nuisance to the whole 
ne^hbourhood. Jn one case, however, a murderer has been hung 
in chains, in which we suppose he is still swinging, to the oppro- 
brium and disgrace of our institutions. In another instance, a 
similar spectacle was ie^ibited, until, in consequence of the just 
complaints of the persons resi(^ng p| the neighbourhood, it was 
removed. The Anatomy Act >^ill probably require revision; and 
we recommend this portion of it to the attention of a reformed 
parliament. 



453 Parliamenioflry Proceedings. [Not. 



Art. X.— parliamentary PROCEEDINGS. 

Reforms in the Court of Chancery y SfC. 

On the 15th of August the Lord Chancellor entered into the 
following details respecting the proposed reforms of the Court of 
Chancery, the present state of the Court of Review, &c. 

'' The plan which I have now to detail will^ in the first place, pro^nde 
for the abolitio|i of the Rqport OfiBce ; by wldch a considerable saving 
will be efiected. In the next place, it will provide for the regulation 
and change of the Registrar's Office; and in this department also a con- 
siderable saving will take place. My measure will then provide for 
changes in that great and most important dqnrtment of the Court of 
Chancery — the Master^s Office, to which I have on so many former 
occasions directed the attention of the house. I consider the saving 
which will be efiected by these changes as the least important result 
which may be anticipated from them. It is right, however, that I should 
state what the amount of that savins will be. By the abolition of the 
Report Office, there will be a reduction of 4,000^; by the chan^ in 
the Registrar's Office a saving of 14,000/.; and by the alterations in the 
Master's Office a r^uction of 15,000/.; producing a total saving of 
31,000/. a year. By my plan, the worst branch of the system in the 
master's department, whidi pays the master by fees on work done, wiU 
be entirely abolished ; I mean tiie copy-money, which gives an interest 
to those persons belonging to the department to increase unduly, and I 
may say vexatiously, the expence of the suitors ; the expence being^ in- 
ermed in an infinitidy greater proportion than the sums actually raised 
by this bad mode of paying judicial persons: I also propose to abolish 
altogether that still worse system of abuse, grafted on tiie former bad 
one, — I mean the payment of gratuities, the legality of which is only 
unquestionable because it has grown into a habit, which seems to have 
become permanent in that office. These changes will be importanl^ con- 
sidered with reference to economy, but incalculably more so when viewed 
as improvements in the administration of justice in this particular 
department. The master will, in future, be paid by a salary instead of 
fees. I have abstained from dealing with the Six Clerks' department, 
and that of the Subpoena Office, by the present measure. Those depart- 
ments, togetiier with one or two other branches of the sjrstem,' will be 
more convenientiy introduced into one or two other measures^ which will 
be rendered necessary by the act which has tiiis day received the royal 
assent. In addition to what I have already stated, I diall feel it my 
duty to submit to parliament an important proposition, which, I trust, 
will be carried into efiect, — I mean the constitution of a Court of Appeal 
in Chancery. I propose that this court shall be constituted of the heads 
of the equity jurisdiction in this country. This will be a jgreat im- 
provement upon the present system, by which a single head of a branch 
of equity constitutes a court of appeal from another branch. In addition 
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to the tbree heads of the equity eoorU, I will place in the Court of 
Appeal the Chief Bazon of the Court of Exchequer. The judge whote 
decuioa is appealed against will> during the hearing of the case affecting 
his judgment, be excluded from this court. The appeal to this court wiu 
not be peiemptoiyy but by way of election ; the suitor may either come 
to the high court of pajiliament, or to the Court of Appeal; but it is 
part of my phin, that from that court an appeal shall not come to par« 
liament in the last resort, unless there should exist a diversity of opinion 
amonffst the judges. I likewise mean to add a provision, which I cannot 
help feeling to m of eminent importance, not cnly to the admimstration 
of justice, but to the proceedings of this house in the appellate jurisdic- 
tion. I mean to propose that your lordships shall have the power of 
calling on the judges in equity, as you now call on the judges in law, 
for the purpose of helping us to our decision in cases of appeaL I am 
perfectly aware, that. if this proposal were to stop here, though a great 
improvement would be made, it would be felt that enough would not nave 
been done ; for it is my fixed and deliberate opinion, by which I am de- 
sirous of being understood to abide firmly-— m spite a£ objections from 
quarters which are entitled to great respect, to which I understand that 
opioion has been exposed— that a very great chanse indeed is absolutely 
necessary in the constitution of the high office whidi I undeservedly have 
the honour to filL I think that we cannot much longer remain in this 
country with that great — I will not say that gross and grievous, but only 
with that great, signal, and striking anomaly, that the highest judce in 
civil matters under the Crown is a minister of the Crown, and is re- 
movable at the pleasure of the Crown, — ^that to him should be intrusted, 
flitting alone and without control, the disposal of property of an immense 
amount, and of rights and interests still more dear to the parties than 
any rights of property, however important ; he all this whue being re- 
movaUe at the pleasure of the Crown, and also, whether he will or not, 
a political character as well as a judicial one. What then, it will be 
asked, is to be done with this high office and this great public function- 
ary ? I propose merely to separate the great branch of the Lord Chan- 
cellor's judioal functions — I mean that branch in which he sits and acts 
as a judge alone, — ^from his political functions, and from tEe functions 
which he discharges as, Speaker of this house, and firom his function of 
adviser of the Crown, and also from that other function incident to the 
Speakership of this house— I mean the judicial function, not exercised 
by the Loni Chancellor alone, but in conjunction with, and, if need be, 
under the control and superintendence of c^jutors. If these functions 
be no longer united, — ^ the Lord Chancellor shall sit in this house 
under precuiely the same circumstances as the other judges, and in the. 
Privy Council also, — ^when that important branch of jurisdiction shall be 
remodelled by parliament, as by an act passed this session it is pledged to 
he, so as to be rendered a useful and efficient court, — ^the great anomaly 
of which I complain will be removed, without any increase of patronage, 
and without a single shilling of additional burden to the public ; for my 
opinion is, that the provision which has been made by parliament for the 
Bustentation of the office of Keeper of the Great Seal is abundantly suf- 
ficient, if well applied, to maintain in due dignity the Lord Chancellor, 



466 PatUamentary Proceedingi. {Not. 

His lordship then stated several facts in illustration of the 
working of the new system, from which it appeared that several 
large sums of money due to bankrupts^ estates liad been collected 
by the diligence of the official assignees. 



The office of Registrar of Affidavits having become vacant by 
the death of Mr. Scott, and it being necessary that some one 
should be appointed to fiilfil the duties of the office undl other 
provision should be made, Mr. James Brougham, the brother of 
the Chancellor, consented to become the locum tenens. This 
appointment occasioned some discussion in the House of Com- 
mons, originating with Sir E. Sugden, whose speech was noticed 
by the Chancellor on the following night with much severity. The 
place of Registrar of Affidavits was one which, in common with 
several others connected with the Court of Chancery, Lord 
Brougham had expressed his determination to abolish, as useless 
burthens upon the suitors ; and accordingly on the 2d of August 
his lordship brought in a bill for the aboudon of these sinecure 
offices, viz. the Clerk of the Hanaper, the Clerk of the Subpoena 
Office, the Registrar of Affidavits, the Clerk of the 'Crown in 
Chancery, the Clerk of the Patents, and the Clerk of the Custos. 
These offices, the duties of which are for the most part performed 
by deputy, it had been intended to abolish by the biUs now in 
preparation for the reform of the Court of Chancery ; but, in con- 
sequence of the delay which had occurred in bnnging forward 
those bills, the Chancellor considered it advisable to introduce the 
present measure* The bill does not, of course, touch the interests 
of the present incumbents. The principle of the measure was 
stated by Lord Brougham to be, that these appointments were an 
improper mode of remunerating the Chancellor. 

No opposition was offered to the bill in this stage ; the Duke of 
WeUington merely suggesting, that it would with more propriety 
form part of the general measure which the Chancellor mtended 
to introduce in the course of next session. 

An amendment was made by the Chancellor on the report, to 
include the several other offices recommended by the Finance 
Committee of 1798 to be abolished. 

On the third reading of the bill (Aug. 7^1^) a debate of some 
interest ensued. Lord Wynford objected to the measure, unac- 
companied as it was by any bill providing for the execution of the 
duties of the abolishea offices ; ne also urged that all the sinecure 
officfes in the Court of Chancery were not got rid of by it. Lord 
Eldon opposed the bill on similar grounds, and defended himself 
and his predecessors from the charge of having neglected the 
reformation of the court. He also made some inquiries respecting 
the Chancery Commisdon, the members of which^ he stated, had 



18S2.] ParUamentary Proceedings. 407 

given their services gratuitously. The bill then passed the 
House of Lords. 



Chancellor's Salary. 

On the 2d of August a bill was introduced by Lord Althorp for 
fixing the salary of the Lord Chancellor. The sum proposed is 
10,000^. to his lordship as Chancellor, and 4,000^. as Speaker of 
the House of Lords. The retiring pension is not to be settled 
until after the abolition of the sinecure offices in the Court of 
Chancery. On the introduction of the bill, objections were made 
by Mr. Hume both to the amount of the salary and the fund out 
of which it was to be paid ; and, upon its going into committee 
(8th of Aurast), it was opposed by Mr. Samer. The Chancellor 
of the Excnequer defended the measure on the ground that it was, 
in fact, a deduction of the Chancellor's salary as compared with 
former periods; stating, that in one year the office was worth 
22,000/. to Lord Eldon. 

In the Chancery Sinecures' Bill a clause was introduced by 
Lord Althorp (9th of August), which fixed the retiring salary of 
the Chancellor at 5,000/. 

On the bill being brought up to the Lords, the Chancellor 
stated that the assertion of the Court of Review having diminished 
the quantity of business in his court was unfounded; though it 
might have affected the Vice-Chancellor's. He added, that for 
the five months he held the Great Seal previously to the establish- 
ment of the Court of Review, the banKruptcy business had not 
occupied him for twenty days. He stated tnat the arrears now 
existing in his court, which were inconsiderable, had been occa- 
sioned by a great accession of business there having been between 
1,400 and 1,500 bills filed in the course of last year. 

The bill subsequently passed. 

Appellate Jurisdiction of tJie Ecclesiasticdl Courts. 

On the 5th of July the Lord Chancellor brought in a bill for 
transferring the powers of the High Court of Delegates in eccle- 
siastical and maritime causes to his Majesty in Council. 

The objections which have led to this measure are by lus lord- 
ship stated to arise from the peculiar construction of the Court of 
Delegates, consisting of three or four common law judges, and four 
or five civilians. The Privy Council is to be assembled at stated 
seasons for the dispatch of the additional business thUs thrown 
upon it. The practice of issuing Commissions of Review will of 
course fall to tne ground. This measure is founded upon the 
recommendations of the Ecclesiastical Commissioners. 

On the third readbg of the bill (12th of July) a short debate 
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took place ; in the course of which Lord Wynford expressed his 
approbation of the measure, and recommended the introduction of 
the trial by jury in ecclesiastical cases. He adverted, also, to 
the imperfect remedy now existing in the case of misconduct of 
clergymen* 

Forgery Bill. 

This bill, for abolishing the punishment of death for forgery, 
was read a second time on the 29th of June, and on the 31st of 
July it passed the House of Commons, after a debate of some 
length. The arguments on both sides of this question have been 
so recently and so fully given to the public, that it is unneces- 
sary to detail them a^n. The Attorney General placed the 
question in its true hght, by contending that the punishment 
of death was less efficacious tnan a proper secondary punishment. 
In Olustration of this point he related the following incident: 
The servant of Mr. F. Pollock robbed his master of two hundred 
pounds worth of old gold and silver, and to this crime he added 
the base contrivance of endeavouring to fix suspicion on some 
glaziers, workmen who had been employed on the promises, by 
making marks aiong the passage through which they went, and 
dropping one or two sovereigns in the neighbourhoods This 
servant was tried for the offence ; the facts against him wero per- 
fectly clear ; but Mr. Baron Bolland suggested to the jury that as 
this was a capital offence, there 'might be just room for a bare 
'doubt whether the prisoner had at any one time stolen five pounds^ 
worth of the property, that fact being necessary to establish the 
capital part of the charge. On this the jury, without the subtest 
foundation in evidence, acquitted the man of the capital offence ; 
and, what is still more extraordinary, the prisoner, instead of 
'rojoicing at the verdict, felt annoyed, under the notion that it had 
taken from him his chance of entire escape, expressing himself in 
terms .like these : — *^ I wish the old fellow had not talked about 
the five pounds, for I should have liked to have a run for life or 
liberlT-^^ Sir Charles Wetherell oj>posed the bill with his usual 
amusing violence, attacking ^^ the sickly philanthropists and their 
insufferable insensibility.''^ The learned member declared that 
'^ he could not pull out of his pocket a lachrymatory for a villain,'" 
and stated his belief ^^ that that was a false, wicked, philanthropicfd, 
theoretical sect, that could only sympathise with the enormities of 
crime/^ Sir Edward Sugden, while he offered no opposition to the 
bill, prophesied many evils from its operation. Tne Chancellor 
of the Exchequer and Mr. Sadler supported the bill. ^^ For iny>- 
self,^ said Mr. Sadler, ^^ I have never prosecuted a person for 
fiiXgcry, although it has been commiitoct on me more than once. 
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Without claiming for myself any peculiarly humane feeling, I 
must say, that I shall never forget the anguish of mind with which 
I received the intelligence that an application I had made in behalf 
of a person from whose forgery I had suffered could not be attended 
to.^ Mr. Poulett Thompson and the Lord Advocate also spoke in 
favour of the bill. 

On the 10th of August the second reading of the bill ir the 
Lords was moved by the Chancellor, but no debate ensued. 

Upon going into committee, on the 13th of August, a consider- 
able debate took place. Lord Wynford, after stating that he 
should not oppose the bill, introduced an amendment, for the 
purpose of retaining, the capital punishment in case of forgery of 
wills, founding his amendment on the destructive consequences of 
such an offence Lord Lansdown thought that the forgery of a 
power of attorney relative to the public funds might also be ex* 
cepted from the act, and it was accordingly included by Lord 
Wynford in his amendment. The Chancellor and Lord Holland 
opposed the amendment. *^ I cannot feel,^ said the latter, ^Hhat the 
hemousness of the particular description of crime fo which the pro- 
posed amendment refers, suggests thb least reason for departing nom 
the principle upon which we have hitherto proceeded. If that prin- 
ciple be not a tnie one, we are le^slating altogether in a wrong 
direction ; if it be true that the punishment of death does operate 
to deter men from the commission of crime such as this, I say retain 
the punishment in order to prevent the offence. But if, on the 
other hand, it be true, that of all punishments that man can invent, 
that of death is the one which prosecutors, witnesses. Judges, 
governments, which, in short, mankind, by a law written m their 
own hearts, are most unwilling to inflict, let us wipe it from our 
statute book.^^ Lord Grey supported the amendment, on the 
ground that it was proper that the experiment should be tried. 

On bringing up the Report (14th of August) the Chancellor 
re-stated his objections, and the Bishop of Hereford' expressed his^ 
repugnance to the amendment. 

The Lords^ amendments were taken into consideration in the 
House of Commons on the 15th of August. The Chancellor of 
the Exchequer, after stating that he could have wished to see the 
ptmishment of death for torgery abolished altogether, thought it 
prudent, under the circumstances, to accede to the amendments. 
Sir E. Sugden concurred in the amendments ; but Mr. Warburton, 
Mr. Hume, Mr. Wilks, and Mr. Hunt, expressed their regret 
that the bill had been altered. The amendments were then agreed 
to, and the bill has since received the royal assent. 
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Privy Council. 

In the course of a debate on the 16th of August lektive to the 
case of a native of India, some observations were made on the con- 
stitution and practice of this court. Mr. Hume remarked that 
some change had at length become necessary, the expences of a 
suit there amounting to an absolute denial of justioe, and that the 
Court of Chancery itself did not require more correction. Sir 
Charles Forbes also animadverted very strongly on the decisions of 
that court. 



Trial by Jury. 

The question of introdudng the trial by jury into New South 
Wales was brought before parliament on the 28th June by 
Mr. H. li. Bulwer, on which occasion Lord Howick stated that 
directions had been given by government that from the beginning 
of next year the jury system snould be acted upon in all criminal 
cases in that colony. 

The India Junes Bill has passed amongst the last acts of the 
session. The object of this measure is to authorise the appoint- 
ment, by the local governments of the presidencies, of persons, not 
being British-bom subjects, to be justices of the peace, under 
such regulations as exist there by law, and to remove the dis- 
qualification imposed on natives by the Indian Jury Bill of 1826, 
which prohibits any but Christians from sitting upon the trial of a 
Christian on petty juries, and all natives whatever from sitting on 
grand Juries. 

Registration Bill. 

The committee have made their report upon this bill in favour 
o^ a general register, but have, at the same time, recommended 
some iterations in the bill before the house. Mr. Campbell, on 
the 16th of July, stated his intention not to proceed with the 
measure during the present session, but to move that the bill be 
read a second time, proformd^ and that it be committed, so that 
the amendments may be introduced, and the bill be reprinted. 



Privileges of Parliament Bill. 

After considerable discussion, this bill went into committee on 
the 27th of June ; but, on the 16th of July, Mr. Baring an- 
nounced his intention, in consequence of the state of the public 
business, of giving it up for the present session. 
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Poor Laws. 

The following statement was made by the Lord Chancellor 
with regard to the progress of the Commissioners for inquiring 
into the state of the Poor Laws : — 

" I can now inform the noble lord that the Commissioners have 
beeu^ since their appointment^ most laboriously employed in prosecuting 
the inquiry committed to them ; aud I hold the community deeply in- 
debted to them for the highly important and useful labours^ which have 
extended not only to the metropolis^ but have been employed in carrying 
on a correspondence with various parts of the country ; and when local 
commissioners shall have been appointed upon their recommendation, the 
most important results may be expected : for I can speak from my own 
knowledge as to the valuable information which has resulted from the 
inquiry as far as it has gone. I have little doubt that^ by the next 
session^ a complete and most valuable stock of information on the 
general operation of the Poor Laws will be obtained ; and I speak with 
confidence on this pointy from the attention and consideration which I 
have myself bestowed on the general subject entrusted to their inquiry." 

His lordship then mentioned the circumstance of one of the 
Commissioners having siven up his practice, in order to give his 
undivided attention to the subject. 



Secondary Punishments. 

In moving for certain returns relative to second convictions for 
larceny. Lord Wynford took an opportunity, on the 2d of August, 
of noticing the expressions attributed to some of the judges, upon 
the operation of the clause introduced by him into Mr. Ewart'^s 
bill) making the punishment, in all cases, transportation for life. 
He said that the learned person who made this observation, must 
have known that the crown might interpose its mercy, and that a 
proper representation would always receive attention. Lord Grey 
also defended the amendment on the same grounds. 

The Report of the Committee on the subject of Secondary 
Punishments has been presented.* 



Prescription. 

The bill "for shortening the time of prescription in certain 
cases'*^ has passed into a law (2 and 3 Wm. IV. c. 'Jl.) By this 
act claims to rights of common and other profits, a prendre, are 
not to be defeated after thirty years^ enjoyment, by showing the 
commencement of the right within fine of memory ; and, after 



* We shall noUoe this Report in our next number. 
VOL. ITT.— JU. 2 H 
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sixty years, such right is to become absolute and indefeasible. 
With regard to rights of way, and other easements, the respective 

f periods are to be twenty and forty years ; and claims to the use of 
ight are to become indefeasible in twenty years. In the subse- 
quent sections of the act provision is made for the alterations in 
pleadings which will be caused by these changes. 



Inns of Court 

On the 17th of July, Mr. Harvey brought forward a motion, 
which he stated it was not the intention of government to oppose, 
*' that an humble address be presented to his Majesty, that he 
would be graciously pleased to direct the Commissioners appointed 
to inquire into the state and practice of the law, to iexamine into 
the course of proceedings before the benchers and visitors of 
Lincoln'^s Inn, inner Temple, Middle Temple, and Gray^s Inn, 
upon the application of persons seeking to become students 
thereof, or to be called to the bar.*" The Attorney General being 
called upon by Sir C. Wetherell, stated his approbation of the 
motion, and his opinion that many objections exist to the present 
mode of calling to the bar; He added, that it was the opijiion 
also of many of the leading members of the bar, that the power of 
excluding persons from becoming members of an inn of com^t jt 
one which, however judiciously exercised by the benchcfrs, ouffhi 
not to be entrusted to them. Lord Althorp supported the view 
taken by the Attorney General, and intimated an opinion that a 
more strict examination ought to take place as to the Qualification 
of persons to be called to the bar. Sir Francis Buraett argued, 
that the conduct of these self-elected bodies was altogether iUeffal 
and unconstitutional, and adverted to the case of Home Tooke. 
The motion was likewise supported by Mr. Cutlar Feimisson, 
Colonel Evans, and Mr. Hunt. Mr. Campbell stated that the 

¥ievance,was too obvious to require any preliminary inquiry, 
he motion was opjK)8ed by Sir D. Wetherell and Mr. Knight, 
but carried on a division of m to 2. 



Aet. XI.— DOCUMENTS, INTELLIGENCE, &c. 

Seventh Annual Report of the Society for the Reformation of 
Juvenile Delinquents in the City of New York. — 1832. 

In obedience to the act incorporating the Society for the Reformation 
of Juvenile Delinquents in the dty andstate of New York, the manaigeis 
respectfully report :— That 
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There have been received into the House of Refuge during 
the past vear .... Boys 

Girls 

Of those who had been previously indentured^ there have 
been returned • Boys 

Girls 

There have been also returned two boys who had escaped . 
There were in the hoiise^ at the date of the last annual 
report • • • . Boys 

Girls 

Thus making, of all the children under the care of the 

society during the past year, the total of 
Of these there have been indentured — 



Returned to friends — 



Of age . • • . • 

Escaped during the year 

And there are now remaining in the house— 



101 
24 



125 



11 
2 



13 

2 



141 
40 



181 



321 



Boys 
Girls . 


102 
20 
122 


Boys 

Girls 

One Girl 
Boys 


12 
2 

14 

1 
2 


Boys 
Girls 


139 
43 
— —182 



321 
Those received into the house were committed by the following 
authorities, viz.:— 

Boys : — By the Commissioners of the Aims-House 6 

Police of the City and County of N. Y. 63 



-/ 



Special Sessions of ditto 
General Sessions of ditto 
Albany County Sessions 
King^s County ditto 
Orange County ditto 
Rensselear County ditto 
Monroe County £tto 
Ulster County ditto 
Oneida County ditto 



Girls : — By the Commissioners of the Aims-House 

Police of New York County 
Special Sessions of ditto 



6 
7 
7 
4 
3 
1 
2 
1 
1 



101 



5 

18 

1 



24 



2h2 



125 



464 



Documents^ InteUigenoef Ifc, 



[Not 



Of the above numben, there 

Of American Parentage 
Of Irish ditto 
Of English ditto 
Of German ditto 
Of Scotch ditto 
Of French ditto 
Of Welsh ditto 
Of unknown ditto 



Thoae committed were of the following ages^ yix.— 

One of . . • 5 years 

One of . . . 7 

Five of ... 8 

Five of ... 9 

Six of . . 10 

Seven of 11 

Thirteen of . 12 

Eighteen of . 13 

Twenty-one of . 14 

Twenty-nine of . 15 

Twelve of 16 

Five of ... 17 

One of ... 18 

One of ... 19 
Totals one hundred and twenty-five. 

There have been indentured during the year— - 

Boys :-— To Farmers 

South-Sea Whale Fishery, and other 

Sea Service • 
Shoe Makers 
Blacksmiths 
Tailors 

House Carpenters 
Ship Carpenters 
Mailpn 

Chair Makers 
Tanners and Curriers 
Baker 

Carriage Makers 
Hatter 
Printer 

Cloth Manufacturers 
Cabinet Mak^ 



61 
92 
15 

3 
8 
3 
1 



125 



35 

24 
8 

9 
2 
4 

3 
1 
4 
4 
1 
2 
1 
1 
2 
1 



Grirls : — Housewifery 



102 
20 



122 



It will be observed in the foregoing tables, that, in a few instances. 
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children bave been returned to their friends. This course has never 
been pursued^ except under peculiar circumstances^ which appeared to 
the managers not only to justify the proceedings but to render it more 
advisable than the ordinal^ mode of indenturing apprentices. It was 
done> for example, in one instance, in which a child's parents, of respect- 
able characters, had. removed from the city to the country, and settled 
on a farm with a view to permanent agricultural pursuits, and offered 
perhaps the most advantageous apprenticeship which it was in the power 
of the managers to procure. In another instance, it was satisfactorily 
proved that the charge on which a boy had been sent to the Refuge was 
utterly unfounded, and the magistrates before whom he had been 
arraigned united in a certificate of his innocence. One little boy of very 
tender years, afflicted by a disease which ultimately terminated in his 
death, was surrendered, temporarily, to the care of an anxious mother. 
This departure from the usual disposition of the children has been 
allowed only when, on the best consideration, it seems preferable to any 
other course which could be pursued in relation to the child. 

In indenturing the children committed to the managers' care, the 
most patient consideration is bestowed upon the selection of suitable oc- 
cupations and places of abode, and every means within the power of the 
managers is diligently employed in the investigation of the character and 
circumstances of the person to whom an apprentice is indentured. The 
wishes of the child are carefully attended to, and an apprenticeship 
rarely takes place without the perfect accordance of his fe^nffs. The 
execution of this important branch of the directors' duties involves in it 
perhaps the greatest degree of labour attending the management of the 
institution. Three of the managers, forming what is termed the 
indenturing committee, are specially charged with this employment. This 
committee meets always once, and frequently twice or three times a- week 
at the House of Refuge, often spending the greater part of a day in a 
meeting. Before this committee are laid the applications for appren- 
tices; and all such certificates and evidence as it is possible to obtain oi 
the character and circumstauses of the applicants, are required and 
minutely examined; and as far as a personal investigation into every 
circumstance connected with the proposed indenture is within their 
power, it is industriously prosecuted by the members of the committee 
in the recess of their meeting. 

It is felt by the managers to be due to the gentlemen to whom this 
important department of the management of the institution has been 
confided, to bestow a farther remark upon the additional labours with 
which they charge themselves. The supervision of this committee over 
the children of the Refuge ceases not with the departure of the latter 
from our walls. As far as is practicable, a tutelary observation is still 
maintained over the situation of the youth who have been indentured, 
and .particularly over the treatment which they receive from their em- 
ployers. And in some instances, where an interference on behalf of the 
apprentice was demanded, as where it was discovered that he had been 
cruelly treated, or that his morals had been neglected, or that the 
character of his master was different from what it-had been represented, 
and likely to affect injuriously the welfare of the indentured boy, a 
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.dumge wtt eflfeeted I17 ihe eiertioiit of tlie oonunittee, and the diQd 
tnnnened taa more bumane and adTantageooa ntuatvm. 

The diacipliiie and goTenunent of the childien within the House of 
Refuge are enforced and improred I17 the collateral labours of the inden- 
turing committee. In grading their judgments in ^le seleetioa of 
apprentices, the members of the committee render themselves minatdy 
acquainted with the individual character and circumstances of the difieient 
chddren, and are enabled to asnst the oflkera of the institution bj their 
oounsely in the details of their treatment of the inmates of the boose. 
The children are separately called before them^ and namined in priViafee; 
their good or bad standing is inquired into, and its causes asoertained; 
those who are subject to censure are exhorted, advised, and reproved^ 
while the meritorious are commended and enooiuaged to pe is e v e re in ^le 
p er f ormance of their duties ; and a regular classification of all the persons 
m the house is made« with. a view to. the relative Standing of eadi indi- 
vidual, and the distribution of rewards or the application of punishments. 
The efiect of these services is perceived by the managers on the wholB 
operation of the institution, and draws from them this admowledgment 
to the gentlemen whose sratuitous labours, at the cost of so mudi time 
and active exertion, have been faithfully an<* nnremittedly performed. 

The tables above given exhilnt the different occupations s elected by 
the manaffers for the apprendces whom they have indentured* 

One of the occupations, which may stnhe the observer, on the first 
consideration, as the most hasardous and doubtful in its effects on youth 
— ^we allude to that of a seaman — ^has been proved by experience to be 
among the mosfr^ benign and favourable. The youns men (for thoae 
indentured as seamen were the oldest boys in the estaUubment) shipped 
as sailors were mostly sent on the South-Sea wbaHng voyages, of which 
^e results appear to have been favourable to their morals, as well as to 
their pecuniary interests. The superintendent, in a letter to the ma- 
nagers, of which we give an extract,* has pointed out this dass 'of our 
boys as deserving of particular notice. " I shall," be lemarks, " feel 
much gratified in spealdnff of the happy results of sending our boys on 
tbe long Soutb-S^ wbtuing voyages. A bu^ number have returned 
this season, and almost uniformly come to see us; dressed without ex- 
ception like gentlemen; some with watches in their pockets, the fruits 
of their own industry. Tbe greater part of them return to tbe same 
employ again. Many are shipped as boat-steerers, and one, I am in- 
formed, has been made second mate of one of tbe whaling ships." 

During tbe past year, the inmates of tbe House of R^uge have been 
engaged iii the following mechanical employments : — ^in the manufacture 
of brushes for clothes, shoes, bats, Sec; in cabinet work, making bed- 
steads, pine and cherry tables, wash-stands, &c; in tbe manufacture of 
bead ear-ring, safety-chains, and necklaces ; and, principally, in the ma- 
nufacture ofseats for chairs and settees. The amount of work performed 
by tbe boys in these branches will appear in the statements of the super- 
intendent annexed to this report. Shoes for the use of all tbe children 
are made within the walls, as are also clothes for tbe use of the whole 
establishment. The cooking of tbe male and female houses is done exclu- 
sively by tbe inmates of the respective bouses ; aud the washing for all 
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tbe children is done by tlie girls* By a recent arranflement, fifteen of 
the girls are now employed by a tailor in making clothes^ on wages of a 
shilling each per day. And in the above-mentioned trades (except the 
making of shoes and clothes,) the boys are, in like manner, Kired hj con- 
tractors at wages of 12 1-2 ^ich per day. This method has been adopted 
by the managers, after a trial of the di&rent dispositions of the children, 
CIS on the whole the most advantageous. It is free from the losses and 
risks attendant on the canyine on of trades for the account of the society, 
and enables the officers of the institution to bestow more time and greater 
attention on the moral government of the children, who remain, by the 
terms of the contracts, exclusively under the discipline and control of 
the society. 

It is with great satisfaction that the managers advert to the health 
of the Refuge. During the past year not a smgle death has occurred 
among the children within the house, nor scarcely a case of serious 
disease ; and at the present moment there is not in our hospital a child 
whose sickness excites the least apprehension. In a season like the pre- 
sent, of unusual sickliness in the city of New York, the healthy state of 
the House of Refuge cannot but be considered as a convincing proof of 
the propriety of the regimen and treatment observed in it. The ma- 
naffers have, however, some time during the late year, felt much solici- 
tude at the existence in the Refuge of a disease of the eyes, which at one 
period assumed an alarming aspect. At the commencement of 1830, 
about thirty boys were afflicted with this ophthalmia.* The attention 
of the managers, and of the physicians of the society, was particularly 
tum^ to it, and a system of sanitary regulations, under the advice of 
the latter, adopted, which has been followed by a reduction of the num- 
ber of those afiected by the disease to four, all of whom appear to be on 
the recovery. In no instance has the eyesight of an individual been lost, 
and the managers now confidently anticipate the speedy extirpation of 
this disorder among the children. 

The judicious management and skill of Dr. Power, the resident phy- 
ncian of the House of Refuge, in relation to this disease, have been felt 
and appreciated by the managers ; and they avail themselves also of this 
opportunity to renew to Doctors Steams and Carter their grateful ac- 
knowledgments for their gratuitous services, rendered in the past, as 
during the preceding year, with indefatigable and persevering attention. 

The nature of the govemmeni and discipline exercised over the 
children, will perhaps be better illustrated by a summary account of the 
routine of a single day in the House of Refuge, than by any other de- 
scription which it is in the power of the managers to give. 

At sun-rise of every day in the year, a bell rings to rouse the children. 
In fifteen minutes the cells are opened, and each of the children, having 
made up his own bed, and arranged his little apartment, steps forth at a 
signal into the hall. They are then marched in order to the wash-room, 
where the utmost attention to personal cleanliness is required and en- 
forced. From the wash-room they are caUed to parade in the open air (the 



* As far as it could be traced, it was introduced into the house by three boys who h 
been subject to this distemper in the City Almshouse. 
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weather pennittmg)> when they are ranged in ranks, and undergo a close 
and critical inspection as to cleanliness and dress. The parade finished, 
they are summoned to morning prayers. These various operations con- 
sume about a half-hour ; and at half-past five o'clock, in the summer, the 
morning school commences. In school they remain till seven o'clock, when 
they are dismissed for a few minutes, and until the bell rings for break- 
fast, which consists, according to the dietary regulations of the managers, 
of bread, molasses, and lye coffee, occasionidly. varied by the substitution 
of Indian meal for bread, and milk for coffee. A half-hour is allowed for 
breakfast, at the expiration of which the signal for labour is given, and 
the children are conducted to their respective work-shops, to remain 
there until noon. By an allotment of tasks, however, these hours of 
labour are shorteited to the industrious. The working day for this pur- 
pose is considered as commencing at one o'clock in the afternoon, when 
a certain task, proportional to his years and capacity, is assigned to each 
child, and if this task is performed before twelve o'dock at noon of the 
succeec^ng day, the child is rewarded by the allowance for his recreation 
of whatever time he thus gains before twelve and after eleven o'clock, 
until which hour all are kept in the work-shops. The benefit of this ar- 
rangement is sensibly perceived upon the spirits and industry of the boys, 
and there are few among them who do not thus gain, what all but the 
wilfully idle are able to gain, some extra time for their own amusements. 

At twelve o'clock, a bell rings to call all from work, and one hour is 
allowed for washing (which is again scrupulously attended to) and 
dinner. The dinner, by the managers' regulations, consists, for five 
days in the week, of nutritious soups, meat, potatoes, and bread. On 
Fndays fish is substitued for soup and meat ; and on Sunday a dinner 
of beef and a vegetable of superior quality to those of the other days is 
allowed. At one o'clock a signal is given for recommencing work, 
which continues till five in the afternoon, when the bell rings fnr the 
termination of the labour of the day. A half-hour is allowed for 
washing (which is once more enforced) and supper, consisting of mush 
and milk, molasses and rye coffee. At half-past five the cMldren are 
conducted to their evening school, in which they are kept till eight 
o'clock. Evening prayers are now attended to by the superintendent, 
and the children, ranged in order, are then marched to the ideeping halls, 
wliere each takes possession of his separate apartment, and the cells are 
locked, and silence is enforced for the night. 

The above is the history of six days of every week in this year, except 
that, during the short winter days, morning school is suspended, and the 
work-shops are closed at four o'clock in the afternoon. On Sundays, 
labour of course ceases, and, instead of the morning school, the time 
allotted on other days for this purpose is taken up in the classification of 
the children according to their conduct during the preceding week, and 
the distribution of badges of merit. Religious service is performed twice 
during the day in the chapel, in the presence of a 'committee of the ma- 
nagers, by the clergymen of the city in rotation. In the interval betiteai 
the church services, a Sunday school is held for the children ; and after 
the evening service they are allowed to walk about the grounds, under 
the observation of the officers, until eight o'clock. 
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The children have been instructed^ during the past year^ by the 
assistant superintendent of the respective houses, in reading, writing, 
and arithmetic Their progress has been on the whole satisfactory ; but 
the managers have it in contemplation to extend and improve the system 
of instruction. The duties of the assistant superintendent are neoes« 
sarily varied and pressing, and it is deemed advisable to appoint a well 
qualified person to discharge the single duty of instructing and watching 
over and promoting the moral and religious improvement of the children. 

The discipline exercised over the inmates cf the House of Refuge is 
of a mild and simple character. The children are divided, with reference 
to their merit, into four classes, the most worthy being placed in class 
No. 1 . Each wears on his arm a badge of the dass to wluch he belongs. 
To a station in the third dass is ann^ed a certain slight deprivation of 
play; and to the fourth dass, which consbts of the, worst boys, who 
have been guilty of flagrant o£fences against the rules of the house, is 
attached, during the first week, the penalty of the third dass, with an 
additional one, consisting of the deprivation of Sunday supper. A second 
week's continuance in the fourth class, which is the consequence of 
farther bad conduct during the first week, brings with it the additional 
punishment of confinement after evening service on Sunday. On the 
other hand, four weeks' maintenance of a station in dass No. 1 . which is 
the result of continued eood conduct during this period, entitles a boy to 
a blue ribbon, and certain slight but highly appreciated privileges : four 
weeks of farther good conduct entitles die wearers of the blue ribbon to 
the higher honours of the red and blue : — and if after this he shall, 
without any special limitation of time, prove himself worthy of the con- 
fidence of the officers, he receives the highest reward of merit in the 
tri-oolour badge. 

This simple S3rstem of rewards and punishments, suffices, in the main, 
to preserve in contented and cheerful obedience the two hundred little 
beings confided to our care. Cases, however, do arise, which require 
severer punishments. Bold and daring attempts to escape, and rude 
and obstinate disobedience do occasionally occur, when corporal punish- 
ment — never however of a severe diaracter — and solitary confinement— 
rarely of a protracted duration — are found indispensably necessary. The 
misconduct which renders neoesstfry punishments of the last description, 
is almost invariably committed by those of the youth who are approach- 
ins the years of manhood. The experience of our institution fuUv con- 
fiiL tli common opinion, that the hope of a deUnquent'g reformation is 
inversdy as his years ; and that the benefit which an offender of mature 
age derives from the disdpline of the Refuge, is greatly counterbalanced 
by the evil which he spreads around him. It must indeed be an obvious 
truth, that a youth of either sex, who has passed the years of childhood 
— ^who adds a thorough acquaintance with vice to the untutored passions 
of early life, and who has fdt all the attractions, and but slightly the* 
bitter consequences of guilt, is not induded among those juvenile delin- 
quents, whom, it was the design of this institution, to receive, and 
dierish, and reform. The means of coerdon and government {XMsessed 
by the House of Refuge were intended moreover for children, in the 
ordinary meaning of the term, and not for those who in bodily strength. 
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temper^ fixed habits^ determinatioxi of character, and every thing except 
the legal definition of infancy, are separated from this class. It will be 
remembered, by those who have -attended to the history of the House of 
Refuge, that some years since a desperate plan of escape was formed and 
nearly executed, which cost the blood and almost the lives of several of 
the officers. This was the work of a boy of nineteen years of age. In 
the past year, several daring plans of escape, by violent means, have been 
detected among the older boys. It is of importance that these facts 
should be understood and appreciated by the community, as, by a late 
statute, emendatory of the act incorporating this society, every court in 
the state is empowered to send to the House of Refuge, such convicted ' 
children as shall be deemed by them to be proper objects. And under 
this authority, the managers are very frequently compelled to receive 
boys, sentenced hither by courts influenced by deceptive statements of 
the ages of the offenders, or by the suggestion, as they respectfully con- 
ceive, of ill-judging compassion, who would have been exclude^ by a 
due consideration of the nature and objects of this society. 

A statement of the receipts and expenditures of the society durine the 
past year, by Cornelius Dubois, Esq. the Treasurer of the Society, is an- 
nexed to this report. 

Subjoined to this report will be also found a few histories of duldren 
who have heretofore been under our charge, and who were indentured 
under our supervision. The selection is made from a mass of cases, 
perhaps equally interesting, and could have been, extended far beyond its 
present limits. In these short and simple annals, no attempt has been 
made by the managers to alter or suppress the language of the communi- 
cations of the children whose cases are given, under the belief that their 
own artless, if imperfect narratives, are the best form in which their 
stories can be presented to the public eye. But in histories of these 
children, preceding their entrance into the House of Refuge, the ma- 
nagers have been compelled to throw a veil over many details, which 
would have heightened the coutrast of the present situation of 4nany of 
these little beings, snatched from the midst of vice of the deepest, and, 
in some instances, most unnatural depravity. 

The managers invite attention to the annual report of the Ladies' 
Committee, of whose services to the institution — ^particularly the female 
department — it is difficult to speak in terms of adequate commendation 
and sufficiently grateful acknowledgment. 

In closing this report, the managers have only to observe that they are 
aware of no circumstances in which this institution has failed to fulfil 
the wishes and hopes of its founders and patrons ; and, on the contrary, 
they feel encouraged by every view of this society and itfr effects, to per- 
severe in their direction of this noble attempt on the part of the commu- 
nity to stay the contagion of corrupting guilt, and to direct to paths of 
virtue and peace the footsteps of erring and deserted childhood. 



The following letter from Paris ^ves some account of the pre- 
sent state of legal literature in France : — 

^^M. Dupin nas, in the present year, published a fifth edition of 
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the Profession dCAvocat^ the additions in which he describes in 
the following tenns : — * 1. In Roman law I have specified all the 
works published in Gennany, in consequence of the discoYery of 
Grains; 2. Collections of Academical Dissertatioiis ; 3. Lists 
of the Treatises in the collections of Zilet,. Otton, Meerman, 
Samuel Petit, &c/ 

' In foreign law^ all was before very imperfect. Camus had given 
but a slight sketch of the subject : nor has it now been attempted to 
complete so endless a task. But^ in our present frequent intercourse 
with the rest of the worlds especially with Europe and America^ it is 
absolutely necessary to know what are the chief collections of law in 
every country, and what are the best works to be consulted in comroer* 
cial questions, in descents, and on other heads wl\ich arise upon the 
residence of Frenchmen abroad. In order to improve this part of my 
book, I have not only examined the best catalogues, but I have also 
consulted learned men every where, and even the respective embassies^ 
for the same purpose. 

' In French law, numerous works have appeared since the last edi- 
tion was published, in 1818; first, upon the codes generiedly ; secondly, 
upon the forest laws in particular ; and thirdly, upon administration, 
which, of late, has been much more studied than heretofore. 

* I have been ereatly indebted to M. Poncelet - upon the head of 
Roman law ; to M. Pardessus, upon that of commercial law ; to M. 
Rossi for Swiss law; to the Swedish Ambassador for the law of 
Sweden; and I am bound especially to acknowledge the assistance 
which I have received from M* B. War6e,* the elder, the extent of 
whose bibliogitiphical learning is great ; and who has spared no pains in 
verif3ring dates, and in clearing up doubts upon disputed points. 

' I have included in this work certain papers, before published sepa* 
rately, of a few books worthy of attention for their antiquity, or for their 
original character/ Sd voL p. 5. 

^^At a time when the Record Commissioners are understood to be 
contemplating an inquiry into the early writers upon English juris* 

Iirudence, it is desirable that they should take advantage of the 
abours of M. Dupin, and extend the inquiry to the class of French 
writers mentioned in the last sentence of the foregoing extract. 
The following account of * The Counsel of Pierre Defontaines to 
his friend and all mankind,^ will be read with interest : — ^ The 
book was written in the year 1253. The author was Master of 
the Requests to St. Louis ; and President Renault considers him 
to be the earliest of the French lawyers ; which opinion is sup- 
ported by a passage in the original prologue, *Nus n^enprist 
onques mais devant moi ceste cjiose dont j ai.^ He complains, 
that the ancient usages which the Prud** hommes kept had lately 
been broken in upon by the ^ baillis and pr^vots,^ wno were more 



* A French law bookseller. 
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disposed to exercise their own will and pleasure, than to observe 
the settled customs; and that by many persons submitting to 
their views, rather than adheiing to the acts of their forefathers, 
tl^e countiy had almost lost its ancient usages. From which, savs 
Pierre Defontaines, it was the hardest thing in the world to he 
determined who should lose, and who gain a cause. The object 
of his work is to disentangle this coimision ; and it is compded 
from the practice of all the lay courts of the time.^ 2 vol. p. 705. 

" The Ist volume of M. Dupin^s work contains numerous trea^ 
tises, written by himself and by other celebrated lawyers, as intro- 
ductions to every branch of jurisprudence ; and as guides to the 
law student. Tne 2d volume is a Catalogue Raisonnee of 3,700 
volumes of French law ; and of the laws of all other nations, in- 
cluding Poland, Russia, and even China. 

^* Tne publication of law books is not in great activity at this 
moment in Paris. But the 8th edition, much improved, of the 
excellent Manuel de Droit Francais, has been published in the 
present year, with the 15th volume of M. Duranton^s Cour de 
Ihoit Francais ; a volume on the High Court of Appeal, by M. 
Godart Desaponay; the Code Penal progressif, by M. Adolphe 
Chauveau. 

*^ There is about to be printed Une Trait^.des Privileges et Hy- 
pothiques, par M . Troplong, Avocat General. 

** An important report upon the Prisons of the United States of 
North America, by two Commissioners sent to that country lately, 
is on the eve of publication, with an ' Essay sur la Mox'ale Sta- 
tistique de la France,^ by M. Guerry. And M. Dupiii states in 
his Catalogue that a revision of the laws upon consul is in pro- 
gress ; a subject which has been, however, less neglected in France 
than in England. In the last session of parliament Mr. Hume 
moved for papers on the subject of the English consulates con- 
nected with tne Colonial Office. Mr. Hume will find the French 
publications on this jurisdiction worth his attention, in his further 
iiiquiries.^ 
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of registration of, in France, u. 39 ; in 
England, 41. 

Blackstone, Sir W,, cited, u. 277, 470 ; 
character of his Commentaries, iii. 106 ; 
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eziuiiiiiationof hit doctrine as to property 
in game, iiL 413. 

BraetOHf dted, |i. 385. 

Brougham, Lord, his speech on the state 
cf the law, iL 1 ; his Bankruptcy Court 
act considered, iii. 171 ; his progress 
in law reform, 187 ; his account of the 
proceedings of the Common Law Com. 
miniooers, 283 ; his speech on taking 
leave of the bar. May, 183S, 318 ; his 
projected reforms (1832), 436; his 
speech on law reforms (1832X 462. 

CampbeUt Mr.^ hills brought in by him, 
as head of the Real Pr^>erty Commis- 
sion, iiL 86, 88; abstract of those bills, 
282; recommends general registry of 
wills,402. 

Capital PunUhmenifUOt Death, PunUh^ 
merit, 

Cateationy Coitrt ofy account of, iiL 202. 

Centortldpf oi the drama, 'oboervations on, 
L172. 

Certainty^ Sir W. Scott^s remarks on the 
Certainty of Englidi Law reviewed, 
L405. 

Ceyloot introduction of trial by jury at, 
L 121. 

ChamberlaiUf prohibition of plays by, 
L288. 

Ommbert, Mr, Juttiee, his opinion as to 
the legality of the regulation respecting 
liberty of the press in India, L siB. 

Chambre det Pairs, account ■ of the, 
iiL 201. 

Chancellor, propriety of taking away his 
jurisdiction in bankruptcy, L &6; re- 
turn of the amount of his profits, 321 ; 
obsenrations on his jurisdictbn over 
lunatics, 396; division of his duties 
suggested, ii. 108, 257 ; iiL 89, 453 ; 
whether a fit person to bring forward 
reforms of his court, iii. 79 ; propriety 
of separating his jurisdiction in bank- 
ruptcjr, 175} bill for fixing his salary, 
457. 

Chancery (fietEquUy)^ arrears of business 
in, i. 105 ; bill for reforming the Court 
of, 139, 305; account of the early pro- 
ceedings in, 327; Parkes's history of 
the Court of, 446 ; jurisdiction of, over 
children, ii. 66; Cooper's account of 
the Court of, reviewed, 81 ; account of 
bills filed in, 82 ; injunctions, 84; ap- 
peals, &c.,ib.; observations on the new 
Chancery orders (1828), 137 ; Cooper's 
letters on, reviewed, 242; increase of 
business in, 246 ; his proposed reforms, 
259; state of business in (Jan. 1829)« 
305 ; history of the reform of, iiL 56 : 
account of the Chancery commission, 



59; suggestions for the xefonn of, 83 ; 
Mr. Spence*s observations on intended 
reforms, 298 ; bill to eflfectnate process 
of, 298 ; Loirid Brougham's speech on 
Chancery reform (1832), 452; abo- 
lition of sinecure places in, 456 ; Chan- 
cellor's salary, 457. 

Chnreh^ratet, ought not to be matter of 
spiritual cogniiance, iii. 397- 

Church'teaUy ought to be matter of 
spbitual cognisance, iii. 398. 

Clarendon, Lord, dted, iiL 36, 386. 

Clergy ^ discipline of, properly matter fii 
nuritnal cognizance, iii. 398. 

Code Freder^ue, naturo of, iL 207* 

Code Napoleon, abolition of, in the 
Bhenish provinces, i. 246; imposed on 
Germany, ii. 183; Savigny's opinion 
of, 199 ; Dr. Reddle's observations on, 
312; history of the French codes, 341 ; 
law of prescription in, 384. 

Co^caAm, Uniacke's letter to the 
Cnancdlor on a code of law, L 19; 
projects for, in the United States, 437 ; 
m &e state of Soudi Caraluia, iL 47; 
on codification in the United States ge- 
nerally, 48 { Bentham's correspondence 
with Madison on, ib.; report to the 
legislature of South Carolina on, 53 ; 
meaning of codification, 112; Mr. 
Humphreys's observations on, 126; 
Savigny's opinion on, 188; materials 
for the formation of a code of English 
law, 203 ; authorities for and against it 
in Germany, 204; in Russia, 210 < 
Mr. J. J. Park's opinions on, 117; 
history of the French codes, 341 ; code 
of Louisiana, 438. 

Coining] new act against, n^tice^ iiL 438. 

Coke, SirE,^ character of, in. 381 ; dted, 
iL 372, 401; iii. 30, 31, 214, 217,231, 
259, 417. 

Colonies (see India), history of the North 
American, L 23; laws of the West 
India colonies, L 421 ; administradon 
of justice in the East Indies, iL 225. 

Commerce, account of the tribunals of, in 
France, iiL 359. 

Commissioners (see Reports, Commissions), 
of Bankrupt, see Bankruptcy Laws ; ap- 
pointment of Common Law and Rod 
Property Commissioners, iL 31. 

Commissions, to inquire into the adminis- 
tration of justice in the West Indies, 
L 422; report of Chancery Commis- 
sioners, 449 ; iiL 56 ; Common Law and 
Real Property, iL 31; iii. 57; Mr. Hum- 
phreys's observations on real property 
commission, ii. 129; results of the 
Chancery commission, 137 ; to inquire 
into duties, &c of ofiicers of justice in 
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Scothod, 269; poeeedin^ of tbe^l 
Chaneery CommiiBoaai, lii. 66^ 59; 
of the Common Law GommusioDen, 63, 
69, 293; ofthe Real Property Commis. 
aionen, 65, 77 1 of banbuptqr in Lon- 
don, 173; of country oommiaaions, 
185 ; iburth report ofthe CoQunon Law 
CommiasionerB, 368. 

CemmiimatUy returns of, fixr contempt of 
courts i 168; report on, 487. 

Common Law^ atate of, in the United 
States, L 31, 436; proceedings of the 
Common Law Commissionen, iii. 59, 63, 
293,368. SecCommuMum. 

Commtm Pleas (see Qnn1t\ proposed 
alterations in the Court of, L 99 ; Mr. 
Brougham's obeerrations on the Court 
of, iL 11. 

Gmsolidaium (see CodiJicaium\ of the 
bankrupt laws. i. 51 (see Bankruptcy) ; 
of the laws agains^ coining, iii. 306. 

CMM/aai(Mm,' review of Mr. J. J. Park*s 
Dogmas of the Constitution, m. 2e^. 

Cooper^ C P., Lis Account of the Court 
ot Chancery, reriewed, iL 81 ; letter 
from Mr. Humphreys in reply to, ii. 
125 ; his Letters on the Court of Chan- 
cery, reviewed, 242. 

Cooie, Afr*^ his pamphlet on registration 
noticed, iii. 321. 

CopyhaUt^ bill to amend law relating to 
devises of, L 144. 

Copyright^ see lAterary Property* 

Coroners, laws affecting the office of, in 
w«nt of revinon, L 42; fees of, 42, 43 ; 
history of die office, 44 ; quidifications 
of, 45; checks upon, necessary, ib.; 
abuses by, 47 ; exclusion of the public 
from the court of, 48; medical know- 
ledge necessary to, 49; importance of 
medical witnesses, 404. 

Corporationj observations on the corpora- 
tion and test acts, i. 237; origin of, 
238 ; remarks on the state of corpora- 
tion law, iii. 447. 

Corruption^ of the judges, iii. 29. 

County Courts, see Local Courts. 

Cours dt Assize, account of, iii. 209. 

Cours Royales, account of, iii. 347> 

Courts, various jurisdictions of the supe- 
rior courts, i. 99; relative amount of 
business of, 103 ; courts martial, obser- 
vations on, 174 ; of the West India 
colonies, constitution of, 425; Mr. 
Brougham's observations on the supe- 
rior courts, ii. 11 ; necessity^ of local 
courts, 94 (see Local Courts); number 
of courts of requests, 95 ; fees in courts 
of justice in Scotland, 268; account of 
the courts in India, iii. 161 ; observa- 
tiont on the Court of Bankruptcy, 171 ; 



aeoount of the French ooorts, 198; 
want of municipal officers to act in con- 
nexion with, 228): report* on the eccle- 
siastical courts^ reviewed, 393; review 
of proceeding Jiir^. 442. 

Cousin, r., his theoiy of punishments re- 
viewed, L 354. ^V/ 

Crew, Sir A, chanicter of, iii. 384. 

Crimuud Law (tut Punishment, Prison 
Discipline, &&), article on the revision 
of, i. I ; Mr. Peel's labours, 2; pro- 

Sriety of a committee to examine, 3 ; 
Ir. Hammond's writings, 6; rqport 
of committee in 1824, 7 ; object of pu- 
nishment, 354 ; importance of medical 
witnesses, 404; state of crime in Eng- 
land and France, 458 ; tables respecting 
the state of crime in England, 478; 
in France, 473 ; and in Spain, 486 ; 
state of crime in the metiopoUs, ti. 280 ; 
abstract of the act relating to offences 
against the person, 327; of the act 
against night poadiing, 337 ; history 
of the criminal code of France, 362 ; 
review of Wakefidd on the Punishment 
of Death, iii. 122 ; returns of persons 
committed, convicted, &&, 130 ; on the 
reformation of criminals, 188 ; ex^ cri- 
minal procedure, 252 ; review of Whate- 
ly on Secondary Punishments, 428. 

Criminal Trials, review of, iiL 252. 

Croke, Sir George, his honesty, iii. 386. 

Cromwell, Oliver, his conduct towards the 
judges, iii. 388. 

Death (see For^tfty), registration of deaths 
in France, iL 40; in England, 46; 
iii. 225 ; review of Wakefield on the 
Punishment of Death, iii. 122 ; debate 
on Mr. Ewart's bill for abolishing the 
punishment of death in certain cases, 
301, 439; Mr. Huj^hes's sentence of 
death bill, 307; Society for the Abo- 
Udon of Capital Punishments, 316; 
Dr. Whatdy's observations on capital 
punishments, 433. 

De Bathn Sir H., his corruption as a 
judge, iii. 30. 

Debtors (see Arrest)^ return of number of, 
committed to King*8 Bench, &c., L 321. 

Delegates, Court of, abolition of, recom- 
mended, iiL 393. 

Diocesan Courts, abolition of, recom- 
mended, iii. 4()0. 

Dissenters, history of the restrictive laws 
affecting them, i. 237; registers of, 
ii. 42 ; act for repeal of the corporation 
and test acts, 322. 

Divorces, American law relating to, i. 440. 

Drama, observations on the censorship of, 
L272; Sir Robert Walpole'a act, 275; 
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dnmalie cny yi igh t , SMI; km idtdng 

to thcatTCB» in FraDce, iii. 53. 
DnpU^ Ijettres turla.PiotediOod^AToeaty 

U.22S. 
Dttnal^ Mr.^ bit wnrioes in the regittEatioa 

qucidoD, ifi. 341, S42. ^ 
Dwarrit^ his report on the administntton 

of joitioe in the Weit Indies, L 428. 

Ba»i Indka, see India, 

Bcckd&Kiical Comrttf number of, li. 100; 
ill. 309; report of the Eooieriestical 
Conmusaioners upon, reviewed, ilL 393 ; 
remariGB on tbe projected reforms in, 
436. 

Edmcaiiom, l^gsl education in England im- 
perfoet, L 33 ; state of legal education in 
the United States, 36, 435 ; of persons 
to fill judicial stations in India, ii. 228 ; 
Professor Austin's observations on the 
education of the lower classes > iii. 116. 

EUoH^ Lord, sketch of character of, i. 
455 ; his opinions on aiminal law, 459 ; 
cited, ii. 1 13. 

Electioru^ abstract of act to amend laws 
relating to trial of controverted elections, 
ii 322 ; of act to regulate the mode of 
taking the poll, 335; changes in the 
Frendi law of elections, iii. 39. 

Embezzlement^ by persons in public 
offices, act against, iiL 440. 

English Law, remarks on certainty of, i. 
&6 ; historical illustrations of, iii. 29, 
381 ; how far prevalent in India, iii. 
158. 

Eyuityt see Chancery, Equity courts of 
the United States, L 32, 445 ; equity 
jurisdiction of the' Exchequer, 104; 
Vice-CbanceUor of the Exchequer sug- 
gested, 105; Parkes on the reform of 
courts of, 446. 

Brthine, Lord, dted, iii. 96. 

Evidence, rejection of evidence on account 
of religious belief, i. 91 ; case^of Rich-' 
ard Carlile, ib. ; rejection /»rcptor deHC" 
(iim, 96 ; admission of slave evidence, 
427, 442; Mr* Brougham's observa- 
tions on 'defects in system of, ii. 25; 
Lord Tenterden's variance act, 321 ; 
act for amending the law of, 330 ; on 
the exclusion of, iiL I ; exclusion on 
the ground of interest, 6 ; exclusion on 
the ground of infomy, 10 ; exclusion on 
the ground of religion, 13; exclusion on 
the ground of being parties, 17 ; exclu- 
sion on the ground of professional em- 
ployment z\ ; exclusion on the ground 
of relation of husband and wife, 22 ; on 
the conclusiveness of evidence, 24 ; de- 
sirableness of reform in the law of, 27; 
suggesuons as to proof of public docu.- 



ments, 70; evidence on early criminal 
trials, 255; introduction of viva voce 
evid«ice into eedeiwastical courts re- 
commended, 401. 

Exchequer (see ComU\ propqied alter- 
ations in the Court oi; L 99 ; necessity 
of opening it, 102 ; Mr. Broa(|^iam*s 
observations on the Court of, a. 12; ob- 
servations on practice of equity side erf*, 
161 ; opening of the Court of, iiL 88 ; 
bill for the abolition of the Court of, in 
Scotland, 299. 

Exelueion (see Evidence), of evidence* 
observations on, iU. 1. 

ExeetOion (see Arrett)y Mr. Brou^^iam's 
observationa on defects of law of, iL 28.* 

Feet of coroners, L 42 ; in bankruptcy, 
69; of officers of justice in America, 
444 ; in courts of inferior jurisdiction in 
ScotUmd, iL 268. 

Finet^ abstract of the bill for the aboli- 
tion oi fines and recoveries, iii. 284. 

Floggings observations on the practice of, 
L 177 (note). 

Foreign Law {we France^ United States^ 
IndiOy &JC.), how recognised in Ame- 
rica, L 434; study of in America, 4.35; 
effect of foreign judgments in America, 
436 ; Mr. Humphreys's acquaintance 
with, iL 132 ; changes in French law, 
iii. 37. 

Forgery, Mr. Hammond's Law of For- 
gery, i. 6; punishment of, in Ame- 
rica^ 445 ; remarks on bill for abolish- 
ing punishment of death in certain 
cases of, iiL 438 ; debate on that bill, 
458. 

Fortetcucy his character of the judges, iii. 
35. 

France, law of literary property there^ 
i. 1 13 ; laws relating to the drama in, 
298 ; state of crime in, 458 ; operation 
of juries in, 467 ; tables respecting the 
state of crime in, 473 ; system of paro- 
chial registration in, iL 38; translations 
of the French code in America, 65 ; 
history of the codes, 341 ; law relative 
to prescription in, 380; changes in 
French law since the revolution of July, 
iiL 37; statements made by the Minis- 
ter of Justice, 154 ; account of the judi- 
cial establishments of, 198, 347; value 
of manuscript law cases in, 247; new 
legal publications in, 471* 

Friendly Societtei, abstract of act relating 
to, ii. 563. 

Game Laws, property in game, L 253; 
qualification to kill game, 255 ; ques- 
tion of property being in the king, 256 ; 
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right of pursuing game over another^ii 
land, 259 ; remotes for killing gan?e, 
260; laws i^nst poaching, 262 ; pro- 
priety of altering the law of qualifica- 
tion, 26S ; sale of game, 269 ; impro- 
per tribunal for administration or, ii. 
16 ; on the title '^ propter privilegiam** 
to game, iii. 403. 

Gazette^ fees for advertisements in, i. 
302. 

Geniili, Aubrey ^ memoir of, iii. 100. 

Germany ^ common law of, ii. 187, 196. 

Gibbetingf remarks on, iii. 451. 

Godwitty W^y his account of the judges 
during the Protectorate, iii. 389. 

Grand Juries, observations on, L 190; 
their duties, 191 ; want of knowledge 
of. law of, 192 ; sinister interests of, 
195 ; protection afibrded by, to magis- 
trates,. 197; arguments in favour of, 
198; origin of, 200; duties of, might 
be entrusted to public prosecutor, 201 ; 
review of Laurie's Jnquiry into the Use 
and Abuse of, iii. 278. 

Gr^ffiers, in the French courts, account 
of, iii. 367. 

Groiiuty his opinions oo the object of pu- 
nishment, L 365. 

Hdbeat Corput^ law of, in the United 
States, L 34. 

HaU, Sir M., cited, i. 4 ; iii. 68, 99, 217, 
231, 263. 

Hammond, Anthony, his writings on con- 
solidation, i. 6 ; his law of forgery, 7; 
his consolidated criminal code, ^11. 

Hardwicke, Lordt his doctrine as to ju» 
risdiction of equity over infants, i. 73, 
77,78; cited,iL472. 

Hargrane^ Francia, dted, ii. 69; iiL 
238. 

Harvey, Mr., his motion for inquiry into 
proceedings of the inns of court, iii. 
462; remarks on, 441. 

Heber, Bishop, cited, li. 234. 

Hindoo Law, account of, iL 236 ; law of 
prescription in, 374 ; law of evidence, 
iii. 4. 

Hahbes, his definition of punishment, i. 
366. 

HodgkiH,'Mr., his pamphlet on registra- 
tion notice, iii. 326. 

Holland, Mr. Humphreys's observations 
on the laws of,' iL 132, 313. 

Holland, Lord, his speech on capital pu- 
nishments, iii. 439. 

Huissiers, in the French courts, account 
of, iii. 367. 

Humphreys, Mr., letter from, in reply to 
Dr. Reddie and Mr. Cooper, iL 125 ; 
Mr. Park's observatioiu on, 217 ; Dr* 
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Reddie's replv to, 307 ; his lecture on 

the law of real property, 469. 
Humphry, Mr., his pamphlet on regis- 

tration noticed, iiL 328. 
Husband and Wife, observatyms on the 

evidence of, iii. 22. 

India, account of the legisladve measures 
for restraining the fr^otn. of the press 
in, i. 74 ; regulations respecting, de- 
clared by Sir F. Macnaghten not to be 
repugnant to law, 79 ; contrary opinion 
of court at Bombay, 82 ; on the admi- 
nistration of justice in, it 225 ; iii. 157 ; 
value and want of law reports in, 249 ; 
review of Rainmohun Roy's Exposition 
of the Judicial and Revenue System of, 
280; India jury bill, 460. 

Infimy, observations on the exclusion of 
witnesses on ground of, iii. 10. 

If^flmts, jurisdiction of Chancellor in case 
of, iL 66 ; evidence of, iiL 15. 

Jn/brm^i, observations on the admission 
of evidence of, iii. 9. 

Inheritance, abstract of the bill for the 
amendment of the law of, iii. 292. 

Insolvent Law, returns of insolventdebtors, 
L 157; ii* 484; fees for discharge of 
debtors, 300; expences of commis- 
sioners, i. 303 ; Mr. Brougham's ob- 
servadons on, iL 30; necessity of 
change in, iii. 71 ; propriety of uniting 
the jurisdiction in ban&ruptcy and in- 
solvency, 174. 

Interest, observations on the exclusion of 
evidence on the ground of, iii. 6. 

— of money, ought to be recoverable 
in all cases of money detained, 450. 

Ireland, system of assistant banisten 
comniended, iL 423. . ^ 

Italy, jurisprudence of the cities of, in the 
middle ages, L 215. 

Johnston, Sir A,, 4iis account of the in- 
troduction of trial by jury at Ceylon, i. 
123 ; his merits, ii. 235. 

Jones, Sir Thomas, noticed, iii. 392. 

Judge Advocate, observations on his office, 
L 173. 

Judges, appointments of, in the Exche- 
quer, L 100 ; number of, in j^ngland, 
ii. 95; plurality of, undes«rable, 10; 
historical account of, iii. 29, 381*; their 
rules for uniformity of practice, iii. 86 ; 
salaries of Indian judges, 162, 160; 
question of single judges considered, 
176 ; character of judges of Court of 
Review, 179; saliuries of judges in 
France* 200 ; oug^t to give tfie reasons 
for their judgments, 235; sensible of 
the necessity of legal reform, 443, 444. 

2 I 
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Judicial BiUAHMhmeuit, obternuimit on, 
in Mr.Broagfaiin** speedi, ii. 8 ; ncees- 
sity for refimn of, io Kng1and,96; of 
lodU, 229 ; m. 16U of France, 198, 
347; refomu in (in 1832), 438. 

Juritprudente (see Codi/txMom, &C.X sbite 
of, in the United Statet, i. 22 ; written 
and unwritten law, ii. 181 1 of Louisi- 
ana, 434; relation between jorimm- 
denoe and history, iii. 29; Austin's Lec- 
tures on, reriewed, 186; distinction 
between jurisprudence and legislation, 
107; oflndiiijiii. 158. 

Jury, introduction of trial by, at Cey- 
lon, i. 121 ; Sir A. Johnston's letter on, 
123; operations of juries in France, 
487 ; introductioo of trial by, at Ma- 
dras, iL 238; changes with rcnurd to, 
in France, iiL 52 ; persons quMlfied to 
-serre on juries io France, 210 ; intro- 
duction (^, into New South Wales, 
480; Indian jury bill, ib. 

Justice de Paix^ in France, aooonnt of, iii. 
381. 

JuiUcet of the Peace^ proceedings before, 
L 159, 322 ; Mr. Brougham's obsenra- 
tions on the administration of law by, 
ii. 15; obseryations on the licensing 
system, 18 ; on the general jurisdiction 
of, 400 ; history of, 403 ; qualification 
of, 416; quarter sessions, 419; Mr. 
Peel's bill to provide for the better exe- 
cution of their office, 429 ; conduct of, 
iii. 314 ; a bone*brea]dng magistrate, 
315 ; conduct of Ixish magistrates, 316 ; 
remarks on the magistrate cases in 
K. B., 448. 

Juvenile Qffindert, necessity <^ an institu- 
tion for, iii. 128 ; eighth report of the 
Prison Discipline Society noticed, 277 ; 
seventh annual report of. the New York 
Society for the Reformation of, 482. 

Kent, ex-Chancellor of New York, his 
opinion on abolishing courts of equity, 
i. 32. 

Ker, Mr, Bellenden, his pamphlet on re- 
gistration noticed, iii. 328. 

KiHg^s Bench (see Court*), relative 
amount of business of, L 103; Mr. 
Brougham's observations on the Court 
of, ii. 11. 

Lansdotone^ Lord, his speech in favour of 

capital punishment, iiL 439. 
Landrecht o/Pruseia, ii. 207, 208 ; law 

of prescription in, 382, 387, 393, 397* 
Land, ArchMshop^ his conduct towuds the 

judges, iii. 385. 
Laurie, Mr,^ review of his Inquiry*into the 

Use and Abuse of Grand Juries, iii.278. 



Lawyen^ uwDtnew of, to be refonnen oc 
the law, L 5 ; iii. 216. 

LegiataUm^ Britkfa, ddRKis fai the systeni 
of, iiL 87; Sir M. Hale's idao of law 
making, 88 ; Bcotliam's works oo, 105 ; 
dirtinctioD between IcgislatioQ and ju- 
risprudence, 107* 

LegUimaey^ question of, in medicsl jn- 
rispmdcDee,L 309. 

lAetnaing Sfietem, Mr. Brougham's oh- 
servations'on, iL 16 ; an act to rqpilate 
the granting of lieooes, 336. 

Linutation (see Pre$erlptim\ hutairjci 
the law of, iL 374; observatiooa oo, 
378 ; abstract of the bill for the limi- 
tation of suits relating to real property, 
iL282. 

LUerarp Property, sketch of English law 
of, 1. 114; state o^ in Frsnce, ib. ; 
report of oommiasioa to inquire into 
state o^ 117 ; draft oflaw of, 119. 

LUigatUm, cbscarvations on, iL 284. 

Local Omrts, necessity of, iL 94 ; sug- 
gestions for establishment of, 97 ; pro- 
posed situation of, 114; observations 
on Mr. Brougham's plan of, iii. 72. 

Loct:^, Jf., his Legislation de Drance, 
iL341. 

Lords^ iqppellate jurisdiction, Mr. Cooper's 
observations on, iL 102, 280 ; charac- 
ter of, as a court of appeal, iii. 179. 

Louisiana, jurisprudence of, iL 434. 

Lunatics^ Chancellor's jurisdiction . over, 
L 396 ; abstract of an act to amend the 
laws for the erection of lunatic asyluniAi 
ii. 331 ; bill to lessen the expences of 
writs de lunatioo inquirendo, iii. 299. 

Lyndhurstf Lord^ his attempts at reforms 
in Chancery, iii. 60. 

Machhiiosh, Sin «/., error of, in sjrstem of 

law reform, iL 4; his opinion of 

Aubrey Gentili, iiL 102. 
Mac9taghten, Sir F., his opinion on the 

Iq^ty of the regulations respecting 

the liberty of the press in India, 

i. 79. 
Magistrates, wet Justice of the Peaces 
Mansfield, Lord, his remarks on the law 

of Ubel, L 418; cited, 373; u. 29, 

219 i iii. 414, 417. 
Marriage, American law relating to 

foreign marriages, i. 441 ; registration 

of, in France, ii. 39 ; in Engluid, 43 ; 

iiL 228 ; law of, in Louisiana, iL 439 ; 

whether the ecclesiastical courts should 

have jurisdiction over, iiL 396. 
Masters in Chancery, new rules relating 

to,iL 168. 
Medical Jurisprudence, medical assessors 

to coroners recommended^ i. 50 ; ob- 
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aenFBtioi]8H0b, 3^8; iinportanee of the 
study, 380; history of, 381 ; English 
writers on, 384 ; Dr. Gordon Smith's 
principles of, 385 ; remarks on College 
of Phjrsicians, 386; on College of Snr- 
geons, 387 ; on Company of Apotheca- 
ries, 388 ; on medicid sdiools, 390 ; on 
preservation of public health, 391 ; on 
insanity, 395; jurisdiction of the 
Chancellor in lunacy, 396; questions 
of legitimacy, 399; feigned diseases, 
403 ; criminal trials, ib. ; Aubrey Oen- 
tiU*s works on, iiL 102. 

Mewbumy Mr.^ his pamphlet 00 registra- 
tion noticed, iiL 336. 

MiXbank Penitentiary^ expence of, iiL 1 94 ; 
success of, 276. 

MHHary Lav^ observations on the pre- 
sent state of, L 169. 

MiUery on the administration of justice in 
the East Indies, noticed, iL 225. 

Minorsy American law renting to, L 441. 

Montesquieu, dted, iiL 110. 

More, Sir 71, accused of bribery, iiL 35. 

Municipal Inttitution*^ law o£ municipal 
elections in France, iii. 42 ; want of a 
new system of municipal officers, 223 ; 
in connexion with police, 225 ; in mat- 
ters relating to property, 227 ; in con- 
nexion with courts of law, 228. 

Napoleon (see Code Napoleon), the part 
taken by him in the construction ot the 
Code, u. 341. 

National Guard ofFrance^ laws affecting 
it, iii. 46. 

New York, consolidation of the laws in 
the state of, L 437 ; report of the re- 
visers of the laws of, ii. 59 ; peniten- 
tiary system at, iiL 195. 

Occupancy y remarks on the title by, 

iiL 409. 
Orders, observations on the new Chancery 

orders (1828), ii. 137. 

Park, Mr, J. J., his oontre-projet to the 
Humphreysian Code noticed, ii. 217; 
his definition of the common law, 218 ; 
review of his Dogmas of the Constitu- 
tion, iii. 267. 

Parkesy Joseph, his History of the Court 
of Chancery reviewed, i. 446 ; cited, 
ii. 72. 

Parliament (see Rtrfitrm), debate on 
Mr. Baring's bill relative to privilege 
of parliament in matters of arrest, iii. 
307; abandonment of that bill, 442. 

ParUamentary Papers, ^c, 
March, 1827 — Expired and expiring 



sets, i. 154 1 returns of debtors and 
insolvent debtors, 156; of commit- 
ments fbr contempt of court, 158. 
July, 1827 — Returns of sums received 
by Lord Thurlow as patentee, &c. 
320; of the profits of the Chancel- 
lor, 321 { of the number of debtors 
committed to the King's Bench, 
&c.ib. 
Jan. 1828 — Returns respecting crimi- 
nals, 473 ; report on crimiiul com- 
mitments, 487* 
AprU, 1829— Expired laws, iL 481 ; 
expiring laws, 482; statutes passed 
in last session, 484 ; returns relating 
to insolvent debtors, ib. 
April, 1832 — Returns of •persons com- 
mitted, convicted, Ac iii. ISO; ex- 
tracts from the Report of the Keeper 
of the State Prison at Auburn, U. S. 
145. 
July, 1832— ^Returns relating to the 
Court of Bankruptcy, iiL 309 ; of 
the duties performed by the Secre- 
taries of Bankrupt!^ 312; Lord 
Brougham*s speech on tddng leave 
of the bar, 313. 
ParUamentary Proceedings, 

March, 1827, L 131 ; Mr. Peel*8 bills, 
133; Chancery bill, 139; writ of 
right bill, 142; copyhold devise 
bill, 144; bills of exchange bill, 
146 ; spring gun bill, 147 ; miscella- 
neous bills, 148. 
July, 1827— Prospects of law reform, 
L 305; Chancery reform, 307; 
heads of statutes passed, 308 ; ab- 
stract of Mr. Ped's criminal acts, 
311_314. 
Jan. 1829— Statutes passed ill the last 

session, iL 320. 
ApHl, 1829, ii. 479. 
Nao. 1832, uL 452. 
Review of parliamentary proceedings, 
1832, iiL 434. 
Parochial Registration, sjrstem of, in 
France, ii. 38 ; in England, 41 ; as to 
births, ib. ; as to marriages, 43; as to 
deaths, 46 ; Lord Nugent's bill for re- 
gistration of births, iiL 220 ; necessity 
for a new system of municipal officers, 

Paupers, see Poor Law, Observations 
on suing in formA pauperis, iL 266. 

Peel, Mr,, his speech on the larceny bill, 
i. 2 ; analysis of his ' larceny and mali- 
cious injuries' bills, 133; letter to, by 
Swinburne, on law of inheritance, 
iL 117 ; his bill to provide for the bet- 
ter execution of the office of justice of 
the peace, 429 ; remarks on his new 
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poliee biU, 4IM> : hb biU rapectiiig fees 
of oflken of the oonita, iiL 63. 

PemberUmy ChirfJusttee^ iiotioed,iiL 390. 

Penal Jurupnideneef see Criminal Law^ 
PriMon Ditc^line. Objeett of pumsh. 
menta, L 356 ; ftete of, in America, 
445; evideiioe before commits on 
increase of oommiuncnts, 480; ii. 280; 
renew of Wakefidd on the Punish- 
ment of Death, iiL 122 ; on the Befor- 
mation of Criminals, 188; eighth report 
of Prison DisdpUne Society noticed, 
276 ; review of Whately on Secondary 
Punishments, 428. 

PenUeaiiary System (see Juvenile Delif^ 
guenit) in America, i. 444 ; remarks 
ootheeflklB oCiii.188; atMilbank, 
expenoe of, 194 ; eighth r^ort of the 
Pnaon Discipline Society noticed, 276 ; 
Dr. Whately's obserratioos on, 432. 

Physidane, remarks on CoUq^e of, L 386. 

PlalOf hisopiuionsoo punishment, L 354. 

Pleading, Mn Brougham's obsenrations 
on, iL 22. 

Police ofihe MetropoUty obsenrations on, 
ii. 280; remsrks on the new police 
bUI, 460; abstract of the biU, 499; 
account of the Tribunale de simple 
Poliee in France, iiL 361. 

PoorLawtj remarks on the poor law cases 
in King's. Bench, iii. 449 ; proceedings 
of the Poor Law Commissioners, 461. 

PartaHi^ M., his Diedmre Preliminairet, 
iL343. 

Powers^ American law rdating to, L 440. 

Practice of the courts of common law, 
improvements in, iii. 445. 

Precedents, fbroe of, i. 415. 

Premiire instance^ account of the courts 
of, iiL 354. 

Prerogative, obsenrations on the preroga- 
tive title to game, iii. 4 13. 

Pretcriptionf history of law of, relative to 
land, ii. 374; observations -lOn, 378; 
law of, in Louisiana, 453 ; bill for 
shortening the time of, iii. 461. 

Press, freedom of, restrictions upon in 
India, L 74*' changes in the law re- 
lating to, in France, iiL 52. 

Preston, Mr,^ amount €^ his opHuon- 
trade, iL 221. 

Prison Discipline^ see Penal Jurispru* 
dence. Evidence before committee on 
increase of commitments* L 489 ; re- 
view &i Wakefield on the Punishment 
of Death, &c iiL 122 ; extracts from 
the Report of the Keeper of the State 
Prison at Auburn, 145 ; state of^ in 
America, 156; on the reformation of 
criminals, 188 ; review of Whately on 
Secondary Punishments, 428 ; seventh 



report of the New Y mk SbcicCy for the 
Reformation of Juvenile Qffi»den, 462. 

PHogf ConneU, account of the Privy 
Coundl papers, iii. 230; observations 
on the transfer of the jurisdictton of the 
Court of Delegates to, 395; ptojectcd 
reforms in, 460. 

Procedure^ Mr. Brougham's observadons 
on English procedure, iL 19. 

Prosecutor^ Public^ policy of, L 21. 

Prud^hammeSf Conseils ie, account of^ 
iiL 363. 

Prussia, subetitutbn of the law of, for 
the Code Napoleon in the Rhcniah pro- 
vinces, L 246; Savigny's opinion on the 
LandredUy iL 201 ; account of the 
Landreehty 207, 208; Uiw idative to 
prescription in, 381, 397* 

Public G^inion, effect o^ on law refonn, 
iL 34; in. 443. 

Punishment (see CrimUnal Lam\ the 
object of, L 354; review of Wakefidd 
on the Ftinishment of Death, iiL 122 ; 
on ihe Refoimatioo of Criminals, 188 ; 
objection that a penitentiary is no 
punishment, 192; debate on Blr. 
Ewart's bill for abolishing aqiital 
punishment in jcase of horse stealing, 
&c 301, 439 ; Society for the Aboli- 
tion of Capital Punishments, 316; 
Dr. Whately's theoiy of, 428; aboU- 
tion of capital pnnishmeDts for coining, 
438 ; abolition of certain capital punish- 
ments for forgery, 438. 

RamsmAun Roy, his work on the judicial 
system of India dted, iiL 160 1 review 
of that work, 280. 

Real Properly, state of r^ property law 
in the United States, i. 34 ; Mr. Hum- 
phreys's letter to Mr.Cooptr on, ii. 125; 
history of the laws of prescriptkin and 
Kmitatbn relative to, 374 ; Mr. Hum- 
l^reys's lecture on the law of, 409; 
Real Property Commission noticed, iiL 
58, 77 * suggestions for improvements 
in the law of, 78 ; abstract of the bills 
introduced by the Real Property Com- 
minionehi, 282; thdr questions on 
registration, 320; biU foreshortening 
the time of preso^tion, 461. 

Reddicy Mr»y letter in reply to, by Mr. 
Humphreys, iL 125 ; his letter to the 
Lord Chancellor reviewed, 182; his 
reply to Mr. Humphreys, 307* 

Refirm of the Lats, commenced, L 448 ; 
Mr. Broui^iam's speech on, iL 1; 
modes of condocting l^gal refonn, 4 ;• 
legal reform in the United States, 64 ; 
suggestions for reform of Court. of 
Chancery by Mr. Cooper, 90 ; of In- 
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dian law, propoied by Mr.' Miller, 230 ; 
history of law reform, iiL 65 ; Mr. J. 
J. Park*! opinions on parliamentary 
reform, 267 ; products of law reform 
ID 1.832, 434 ; remarks on the Beform 
Act, 435 ; progress of law reform, 443; 
Lord Bron][^i«n's speech on (1832), 
452. 

RefttmuxUon (see Priton DUdpUne) of 
criminals, observations on, ilL 188. 

Eefbrmer^ legal, character of, iL 32. 

Regiitrart of Court of Review ^ remarks 
on, iii. 181. 

Uegittrationy Parodiial (see Parochial 
Regiitration), Mr. Park an enemy to, 
iL 222; history of the question of, iii. 
317; answers to Torious objections to, 
332; notices of writers against, 336; 
report of the select committee on, 343 ; 
authorities for and against it, 346; 
general registry of wiUs recommended 
by the Emlesiastical CSommissionexB. 
401. 

ReHgion, observations on the exclusion of 
witnesses on the ground of, iiL 13. 

Reporttf Ameriean, L 38, 435 ; on admi- 
nistration of justice in the West Indies, 
L 422 ; of Chancery Commissioners, iiL 
56, 440; of select committee on in- 
crease of commitments and convictions, 
L 458 ; of the state of crime in Firance, 
461 ; on criminal commitments and 
oonvictions, 487 ; iL 280 ; of the re- 
visers of the laws of the state of New 
York, iL 50; account of law mann- 
seiipt reports, iii. 230 ; of the select 
committee on registration, 343 ; fourdi 
report of the Common Law Commis- 
sioners, 368; of the Ecclesiastical Com- 
missioners, 303. 

Requests^ Courts of number of, ii^ Eng- 
land, iL 05. 

RevUwy Court of, observations on, iiL 
177) 437; Lor^i* Brougham's remarks 
on, 455. 

Roman Ca^Hcty abstract oT the bill for 
the relief of, iL 485. 

Roman £aw, observations on the Roman 
law in the middle ages, L. 202 ; intro- 
duction oi, into England, 203; indif- 
ference to study of, in England, 206 ; 
Mr. Spence's ^^ Inquiry,'* 200 ; Savig- 
ny*a history of, 212; jurisprudence of 
the various countries &t Europe in the 
middle ages, 215—236 ; how it bears 
on the question of codification, iL 104 ; 
time of prescription in, 383. 

Romiilff, Sir i9., his observations on law 
reform, iii. 217 ; proposes his law re- 
forms as soon as made Solicitor-Qene- 
ral, 218. 



Ruiet of Court, latdy made, iiL 445. 
Ruttia, cwlification in, iL 210. 

Sampsouy on codification in America, 
ii. 47 ; his co r res p ondence with M. Du- 
pin, 55. 

Saunders^ Chief Justice, noticed, iiL 380. 

Savigny, his History of the Roman Law 
in the Middle Ages reviewed, L 202 ; 
his Aptitude of our Times in lipgisla. 
tion, &c reviewed, iL 182. 

Scarlett, Sir J,, his bill for the amend- 
ment of the law, iiL 63. 

Scotland, fees in courts of inferior juris- 
diction in, iL 268L 

Scott, Sir Walter, his Remarks on Cer- 
tainty of English Law reviewed, L 405. 

Scroggs, Chief Justice, noticed, iiL 300. 

Secondary Punishments (see Prison 
Discipline), review of Dr. Whately'a 
Thoughtson, iiL428. 

Seneca, his opinions on punishments, 
L363. 

Serjeants, system of appointing, L 100. 

Slavery, judicial state of slavery in West 
Indies, L 426; laws relating to, in 
America, 441 ; laws against, in France, 
iiL 54. 

iS^fi, law of prescription in, iL 301. 

Spring-guns, bOl to prevent the setting 
o^ L 147. 

Story, Judge, his law of bailments no- 
ticed, iiL 447. 

Sugdeuy Sir £., his opinion on registra- 
tion, iiL 318. 

Swanston, Mr^ his reports noticed, 
iiL 236. 

Swinburne, 7*., letter of, to Mr. Peel, on 
law of inheritance, ii. 1 1 7* 

Temple, Sir FT., dted, ii. KKT* 

Tenterden^ Lord, bis bills for the im- 
provement of the law, iii. 85; his 
opinion of lawyers as law reformers, 
215 ; his speech on the uniformity of 
process bOl, 205. 

Test Acts, observations on the corpora- 
tion and test acU, L 237- 

Theatre (see Drama), laws rehtmg to^ in 
France, iiL 53. 

Themis, quoted by Mr. J. J. Park, 
iL ?23; discontinuance of, iii. 156; 
dted, iL 1^, 313 ; iii. 247. 

Thtirpe, Chief JusHee, judgment against^ 
for corruption, iiL 31. 

ThurUns, Lord, his doctrine as to juris- 
diction of eqmty over infants, iL 74. 

Ttthes, whether they ought to be under 
spiritual cognizance, iii. 307> 

Torture, on the use of, in England, 
iU. 253. 
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TribuMoit (see France) ' ie simple PoUee^ 

iii.9e2. 
TViw*, Mr. H dthphnyt's obeenmiioiis on, 

ii.474. 
Tjfrreil^ Mr,, hi* niggetdooi on x^gistni- 

tkm, iii. 318. 

Ui^acfce, Mr., his dfter to the Chancellor 
on a'oode of law nocioed, L 19 1 his let- 
ter to I(jBrBoe,T«iaB, SO. 

UmUed Stiut, p r ogres B of jurispradeBce 
in, i. 22; history of the colonization of 
the varioas states, 23 — 29 ; constitution 
of the courts of law, 31 ; improyements 
in criminal law, 34 ; in civil jurispru- 
dence, ib. ; law schods, 36, 436 ; kw 
books, 37; state of literature in, 49; 
various points relating to, 430; law 
reports, 436 ; constitntionid law, 436; 
projects of codification, 437 ; ii* 47 (see 
CodifizaiUm) % attachment for debt in, 
1 20 ; jurisprudence of Louisiana, 434 ; 
extracts from the report of the Keeper 
of the State Prison at Auburn, iii. 146 ; 
state of crime in, 166 ; success of the 
penitentiary system in, 193 ; system of 
law reporting in, 260. 

UHUty, Fnianat Austin's explanation of 
the theory of, iii. 117- 



Fejein, his work on panishmentB noticed, 
l364«868. 



fVager qf Law, hiftoiical aoooant of, 

i. 107 ; late instance of , iii ^ 
Wakejield^ S. G., review of his work on 

the Punishment of Death, iiL 122; 

dted, 191. 
Wales, Mr. Brongham*8 observatkma on 

the Welsh judicature, iL 13L 
WaUefis, Mr., his pamphlet on registrE- 

tion noticed, iii. 322. 
WetUan, his answers touching the law of 

America, i. 430. 
WeUesley, observations on the WeBiiiey 

case, ii 66. 
West, Sir E,, his opinion respecting ihe 

legality of the regulation as to liberty 

of the press in Inma, i. 82; death of,. 

H. 239 ; address on, 240. 
West Indies, civil and criminal justioe in, 

i. 421. 
Whaiely, Dr., review of his Thoughts on 

Secondary Punishments, iii 428. 
WiOs, law as to probate of, in America, 

i. 439 ; jurisdiction over, iiL 396. 
Wood, Mr. IF., his pamphlet on regis- 
tration noticed, iii. 3i27* 
Writ <if Rights bill for lumtation of, 

i.142. 
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